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Title  16 — Commercial  Practices 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

PART  435— MAIL  ORDER  MERCHANDISE 
Promulgation  of  Trade  Regulation  Rule 

Correction 

In  FR  Doc.  75-28203,  appearing  at 
page  49492,  in  the  issue  for  Wednesday, 
October  22,  1975,  the  following  text  was 
inadvertently  omitted.  It  should  appear 
after  the  signature  on  pt^e  49494. 

Statement  of  Basis  and  Purpose 

CHAPTER  I.  HISTORY  OF  THE  PROCEEDING 

On  September  28, 1971  the  Commission 
aimounced  the  initiation  of  a  proceeding 
for  the  promulgation  of  a  Trade  Regula¬ 
tion  Rule  concerning  undelivered  mail 
order  merchandise  and  services  and  pub¬ 
lished  a  proi^ed  Rule-*  All  Interested 
persons  were  invited  to  file  written  data, 
views  or  arguments  concerning  the  pro¬ 
posed  Rule  or  to  present  such  informa¬ 
tion  orally  at  public  hearings  in  Wash¬ 
ington,  D.C. 

Public  hearings  were  held  in  Washing¬ 
ton,  D.C.,  March  27-29,  1972,*  with  Mr. 
William  D.  Dixon,  Assistant  Director 
Rules  and  Guides  of  the  Bureau  of  Con¬ 
sumer  Protection  presiding.  Every  person 
who  had  expressed  a  desire  to  present 
Ills  views  orally  at  these  hearings  was 
accorded  the  opportunity  to  do  so.  Writ¬ 
ten  statements  and  comments  concern¬ 
ing  the  proposal  were  received  for  a  pe¬ 
riod  of  seven  months  from  September  28, 
1971,  untU  April  28, 1972. 

After  careful  consideration  of  the  Rec¬ 
ord  thereby  produced,  the  Commission 
published  a  revised  proposed  Rule  on 
March  8, 1974,  and  Invited  written  com¬ 
ments  on  the  revisions.* 

The  Public  Record  of  this  proceeding 
closed  Jime  14, 1974.* 

The  Record  includes  447  pages  of  tran¬ 
script  from  the  hearings  held  In  Wash¬ 
ington,  D.C.,*  some  3,200  pages  of  pre¬ 
notice  consumer  letters  complaining  of 
mail  order  practices,*  a  compilation  of 
some  8,000  pages  of  general  record  com¬ 
posed  mainly  of  consumer  complaints,’ 

1  36  FR  19092  (1971). 

^PubUc  hecuings  originally  scheduled  for 
January  24  and  25,  1972,  were  rescheduled 
at  the  request  of  industry  members.  37  FR 
622  (1972). 

a  39  FR  9201  (1974). 

‘The  original  April  15,  1974  deadline  for 
receipt  of  comments  was  extended  to  June  14, 
1974,  In  response  to  petitions  from  industry 
members.  39  Fed.  Reg.  13563  ( AprU  16, 1974) . 
The  Record  was  re-opened  briefly  for  inclu¬ 
sion  of  a  data  submission  end  comments 
thereon.  39  Fed.  Beg.  40516  (November  18, 
1974). 

»R.  216-33-1-1  (Hereinafter  Tr.). 

•R.  216-1-4,  Vols.  1-6  (Hereinafter  BJ.). 
These  letters  were  received  before  the  Com¬ 
mission  initiated  this  proceeding.  In  almost 
all  cases  permission  was  granted  to  place 
these  complaints  In  the  public  record. 
(Where  permission  was  not  obtained  names, 
addresses  and  references  to  parties  have 
been  deleted.) 

’R.  215-33-1-3,  Vols.  1-17  (Hereinafter 
B.  II) . 


about  2,300  pages  of  substantive  record 
contributed  by  industry  members,  gov¬ 
ernment  and  private  groups,  as  well  as 
news  articles  and  Commission  complaint 
proceedings  on  point,*  and  finally  some 
1,200  pages  of  comments  on  the  revised 
proposed  Rule  as  well  as  many  more 
recent  consumer  complaints  received  by 
the  Commission.® 

Upon  careful  analysis  and  review  of 
the  entire  Record  described  above,  the 
Commission  has  made  modifications  to 
the  revised  proposed  Rule  published 
March  8, 1974.  The  revisions  do  not  raise 
issues  of  law  or  fact  which  were  not 
fully  addressed  in  the  Record,  There¬ 
fore  the  Commission  is  promulgating  this 
Rule  without  further  Invltaton  for  com¬ 
ment  on  the  aforesaid  modifications.  A 
summary  of  the  Rule’s  provisions  ap¬ 
pears  below  in  Chapter  VI,  Mechanics 
of  the  Rule. 

CHAPTER  n.  NATURE  OF  MAH.  <HtDER  SALES 

“Mall  order  sales'*  refers  to  a  market¬ 
ing  method  whereby  orders  are  sc^cited 
for  goods  which  are  to  be  ordered  by 
malL  Some  of  the  means  by  which  or¬ 
ders  are  solicited  Include  magazine  and 
newspaper  advertisements,  catalogs,  di¬ 
rect  mail  solicitations  and  telephone 
solicitations.  While  the  method  of  pay¬ 
ment  may  be  cash,  check,  money  ordtf, 
credit  card  or  debit  of  the  buyer’s  ac- 
coimt,  in  most  Instances  payment  is 
made  at  the  time  of  ordering.  A  variety 
of  goods  are  offered  in  this  manner  in¬ 
cluding  books,  records,  wearing  appar^ 
home  furnishings,  novels  items,  maga¬ 
zines,  and  nursery  items. 

Less  mobile  consumers  especially,  in¬ 
cluding  the  elderly,  the  sick  or  those 
living  in  remote  or  rural  areas  shop  In 
this  manner  as  a  matter  of  convenience. 
Others  do  so  because  of  possible  savings 
or  the  variety  or  uniqueness  of  goods 
offered. 

There  are  about  6,000  firms  in  the 
mail  order  industry**  with  sales  esti¬ 
mated  at  over  40  billion  dollars 
annually.** 

CHAPTER  m.  PROBLEMS  WITH  MAIL  (HtDER 
SALES 

The  Record  of  this  proceeding  contains 
well  over  10,000  pages  of  complaints  re¬ 
garding  mail  order  sales  coupled  with 
hundreds  of  pages  of  letters  and  sup¬ 
porting  materials,  as  well  as  testimony, 
froni  state  and  local  agencies  and  con¬ 
sumer  groups  urging  action  by  the  Com¬ 
mission  to  correct  these  problems.  The 

»B.  215-33-1-2,  Vols.  1-4  (Hereinafter  B. 
HI). 

»R.  215-33-1-3,  Vols.  18-20  (Hereinafter  R. 
IV). 

^  R.  IV,  pp.  8869, 9202,  9214. 

^  Statement  of  Mrs.  Virginia  Knauer,  Spe- 
clsU  Asslstcmt  to  the  President  for  Consumer 
Affairs,  (Hereinafter  Knauer)  Tr.  10;  State¬ 
ment  of  Congressman  Benjamin  Rosenthal, 
Tr.  18;  Statement  of  Mr.  John  J.  Daly,  Vice 
President,  Direct  Mail  Advertising  Associa¬ 
tion,  Tr.  82  quoting  from  “Business  and  the 
Consumer:  The  Creative  Interface”  by  Peter 
Weaver.  A  more  recent  estimate  placed  In¬ 
dustry  annual  sales  at  14.4  bUllon  dollars. 
N.Y.  Times,  August  24,  1976,  S  3  at  1,  col.  3. 


overwhelming  majority  of  these  com¬ 
plaints  deal  with  delays  in  delivery  or 
outright  failure  to  deliver  merchandise 
and  almost  half  express  extreme  frustra¬ 
tion  due  to  the  failure  of  mail  order  sell¬ 
ers  to  responsively  answer  Inquiries  con¬ 
cerning  orders.  In  addition,  a  significant 
number  of  complaints  concern  failure  to 
make  refunds,  or  excessive  delays  in 
making  refunds,  on  long  overdue  orders. 

A.  Failure  to  deliver.  Failure  to  de¬ 
liver  pre-paid  merchandise  is  by  far  the 
most  frequent  consumer  complaint  in 
mall  order  sales.  The  experience  of  fed¬ 
eral  agencies  as  well  as  state  and  local 
officials  and  consumer  interest  groups  in 
recent  years  confirm  the  magnitude  of 
this  problem.** 

In  1970  the  Federal  Trade  Commission 
participated  with  other  federal,  state  and 
local  agencies  in  the  formation  of  con¬ 
sumer  protection  coordinating  commit¬ 
tees  in  Bostcxi,  Chicago,  Los  Angeles, 
Philadelphia  and  San  Francisco. 
Through  a  cooperative  effort,  consumer 
complaints  from  these  cities  were  an¬ 
alyzed  and  statistics  were  compiled  rank¬ 
ing  the  most  frequent  consumer  com¬ 
plaints  and  linking  specific  types  of  busi¬ 
nesses  to  the  practices  complained  of 
during  a  six  month  period.  Failure  to  de¬ 
liver  merchandise  that  has  been  paid  for 
was  found  to  be  by  far  the  most 
frequent  consumer  complaint  and  com¬ 
plaints  against  mail  order  houses  for 
failure  to  deliver  ranked  near  the  top  in 
terms  ef  the  type  of  business  complained 
about  most  by  consumers.** 

For  the  last  seven  months  of  1971,  the 
President’s  Office  of  Consumer  Affairs 
received  over  1,100  consumer  complaints 
concerning  mall  order  practices,  exceed¬ 
ed  in  volume  only  by  c<Hnidaints  con¬ 
cerning  automobiles  and  auto  service.  An 
analysis  of  two  representative  months 
revealed  that  non-delivery  of  ordered 
merchandise  comprised  over  60  percent 
of  mall  order  complaints.** 

The  New  York  City  Department  of 
Consumer  Affairs  “was  plagued  by  large 
numbers  of  complaints  from  consumers 
who  had  pre-paid  for  advertised  mer¬ 
chandise  only  to  find  that  an  they  ever 
received  In  return  was  their  cancelled 
check’’  and  as  a  result.  Regulation  8  of 
the  New  York  City  Consumer  Protec¬ 
tion  Law  was  promulgated  In  1971  re¬ 
quiring  delivery  or  a  refimd  within  six 
we^.** 

The  Bay  Area  Consumer  Protection 
Coordinating  Committee  reported  in  1971 
that  failure  to  deliver  mail  order  mer¬ 
chandise  was  the  “most  common  com¬ 
plaint”  received  and  that  “the  largest 

“It  1b  difficult  to  determine  whether  per¬ 
sons  complaining  of  failure  to  deliver  mer¬ 
chandise  have  experienced  a  total  failure  to 
deliver  or  are  victims  of  unreasonably  long 
delays  who  wlU  ultimately  receive  their 
orders.  The  Record  does  contain  Instances  of 
persons  writing  to  complain  of  non-delivery 
writing  at  a  later  date  to  report  that  the 
seller  had  finally  tendered  the  merchandise 
or  a  refund. 

“  PTC  News  Release,  November  26, 1970. 

“  Knauer,  Tr.  7. 

“  R.  ni,  p.  608, 


FEDERAL  REGISTER,  VOL  40,  NO.  214 — WEDNESDAY,  NOVEMBER  5,  1975 


RULES  AND  REGULATIONS 


51583 


number  of  complaints  concern  led]  mail 
order  houses”.” 

Failure  to  deliver  mail  order  merchan¬ 
dise  and  services  has  continued  to  be  a 
major  consumer  complaint  as  demon¬ 
strated,  for  example,  by  a  report  from  the 
Attorney  General  of  Wisconsin  who 
wrote  to  the  Commission  in  support  of 
the  revised  proposed  Rule,  by  letter 
dated  April  10, 1974: 

In  1970,  failure  to  deliver  ranked  first  in 
the  nvunber  of  complaints  received  categor¬ 
ized  by  the  nature  of  the  practice.  In  1971, 
failvu'e  to  deliver  again  ranked  first  while  in 
1972  and  1973,  failure  to  deliver  was  second 
in  this  regard.  In  1973,  my  Office  of  Con¬ 
sumer  Protection  received  2,125  complaints 
involving  failure  to  deliver  which  represent¬ 
ed  10  percent  of  the  total  responses  in  the 
nature  of  complaint  area.” 

The  Record  of  this  proceeding  contains 
over  3,000  consumer  complaint  letters 
against  more  than  800  mail  order  sellers, 
of  which  over  90  percent  concern  failure 
to  deliver  mail  order  merchandise.”  Many 
consumers  complained  about  more  than 
one  company. 

Almost  half  of  all  complainants — 48.7 
percent— reported  that  they  never  re¬ 
ceived  any  communication  whatsoever 
concerning  their  unfilled  order.”  Typical 
of  these  complaints  is  one  received  from 
a  Dayton,  Ohio  consumer  who  wrote: 

Last  June  a  new  prouct,  a  small  movie 
projector,  was  described  in  the  Sunday 
feature,  •  •  •  which  I  subsequently  ordered. 
My  check  •  •  •  was  deposited  •  •  •  a  few 
days  after  they  received  my  order  and  re¬ 
turned  to  me  cancelled  (PAID).  About  a 
month  later  I  sent  a  letter  of  Inquiry  to  them 
which  they  never  answered.  Since  then  I  have 
sent  them  three  more  letters,  two  by  certified 
mall  which  they  received  and  the  Direct 
MaU/Marketing  Association  *  *  •  has  asked 
them  twice  to  check  into  the  problem,  all 
without  results.  No  response  to  date 
[April  81;  neither  the  projector  or  Isle] 
a  reply.** 

Another  example  came  from  a  Chicago 
man  who  wrote: 

On  July  1971  I  placed  an  order  with  this 
firm  for  a  stereo  amplifier  kit  and  enclosed 
payment  in  full,  in  the  form  of  a  personal 
check  for  8153.00.  By  the  beginning  of  Au¬ 
gust,  I  had  neither  received  the  amplifier  nor 
any  reply  from  this  firm  to  indicate  whether 
my  order  had  been  received,  or  when  the 
Item  would  be  shipped,  so  on  August  9th  I 
wrote  a  follow-up  letter  of  Inquiry.  *  •  • 
At  the  end  of  August,  1  received  the 
deposited-and-cancelled  check  back  through 
my  bank,  indicating  that  my  order  was,  in 
fact  received.  However,  as  of  this  date  [Octo¬ 
ber  24] ,  I  stUl  have  not  received  the  amplifier, 
nor  any  other  communication  from  [the  com¬ 
pany],  and  it  appears  that  I  have  lost 
8153.00.“ 

Other  consumers  reported  receiving 
correspondence  from  a  company  con- 


“B.  in,p.  241. 

»  R.  IV,  p.  8443. 

>*The  DM/MA  sponsored  survey  of  com¬ 
plaint  letters  to  the  Commission  reported 
that  93.1  percent  complained  of  “Failure  to 
deliver.”  R.  IV.  p.  9292. 

»R.  IV,  p.  9297. 

■•B.IV.p.8378. 

•  R.  m.  p.  488. 


cemed  stating:  the  order  was  being 
processed,”  shipment  of  the  order  was 
delayed  for  various  reasons  ”  or  the  order 
had  already  been  shipped.” 

Consumers  also  complained  that  par¬ 
tially  filled  orders  were  never  completed. 
For  example  one  consumer  wrote: 

In  June  I  ordered  a  combination  of  9  rec¬ 
ords  and  books  •  •  •  i  pre-pald  the  order 
and  on  or  about  July  13  I  received  3  of  the 
ordered  records  along  with  a  note  saying  that 
two  items  were  out  of  stock.  They  also  in¬ 
formed  me  that  all  the  rest  of  my  order  was 
on  back  order  and  I  would  receive  it  soon.  In 
mid-July  I  sent  •  »  *  another  pre-payment 
*  •  •  for  two  or  three  items.  They  have 
cashed  my  checks  but  I  have  never  received 
the  rest  of  my  two  orders  *  *  •  I  would  be 
very  much  appreciative  if  you  could  assist 
me.“ 

More  than  a  few  consumers,  after  many 
unsuccessful  attempts  to  obtain  either 
the  merchandise  ordered  or  a  refund, 
learned  that  the  mail  order  company  had 
either  gone  out  of  business,  moved  to  an 
unknown  address,  filed  for  reorganiza¬ 
tion  or  been  petitioned  into  bankruptcy.™ 
B.  Failure  to  deliver  within  a  reason¬ 
able  time.  The  Record  also  contains 
many  letters  from  irate  consumers  who 
received  Uieir  ordered  merchandise  only 
after  waiting  um-easonable  periods  of 
time,  often  without  any  explanation 
being  given  by  the  seller  for  the  delays. 
Frequently  the  need  for  such  merchan¬ 
dise  has  long  since  passed  before  it  is 
ever  received.  A  classic  example  came 
from  a  consumer  who  wrote  in  support 
of  the  original  proposed  Rule: 

Prom  personal  experience,  I  have  found 
that  some  mail  order  houses  are  not  only 
unbelievably  slow,  but  will  Ignore  inquiries 
about  orders.  Last  November,  I  ordered 
Christmas  decorations  from  •  •  •  a  promi¬ 
nent  mailorder  gift  business.  When  Christ¬ 
mas  neared,  I  wrote  them  inquiring  why  I 
had  not  received  the  order.  There  was  no 
answer  so  I  wrote  back  asking  for  a  refund. 
This  second  letter  was  also  ignored.  My 
Christmas  decorations  finally  did  arrive.  In 
early  Jemuary.  They  had  been  shipped  the 
day  before  Christmas.” 

Another  consumer  writing  to  support  the 
original  proposed  Rule  summed  up  simi¬ 
lar  experiences  by  concluding:  “It  is  very 
disheartening  to  receive  supposed  Christ¬ 
mas  presents  (ordered  in  September  and 
October)  at  Easter  time.”  ” 

Sometimes,  delays  in  filling  orders  are 
unavoidable  and  out  of  the  control  of 


“  B.  IV,  p.  9297.  229  letters  reported  this 
response  as  the  seller’s  first  post -order  cot- 
respondence  with  the  buyer. 

*■  Id.  503  letters  reported  that  a  delay  no¬ 
tice  was  the  seller’s  first  post-order  corre¬ 
spondence  with  the  buyer. 

*‘/d.  76  letters  reported  that  this  was  the 
seller’s  first  post-order  correspondence  with 
the  buyer. 

■B.  n,  p,  249, 

*  See.  e.g.  B.  n,  pp.  6217  and  7371. 

*B.  n.  p.  1638.  See  also,  B.  n,  pp.  1727, 
4942,  6037,  6071,  6217,  6111,  6279,  6565. 

*  R.  IL  p.  7812. 


the  seller.  On  the  otlier  hand,  delays  can 
frequently  be  attributed  to  the  fact  that 
many  sellers  place  advertisements  or 
solicit  orders  for  merchandise  either 
without  a  sufficient  quantity  on  hand  to 
fill  the  orders  which  might  be  reasonably 
expected  or  with  no  stock  on  hand  at 
all.”  In  the  latter  instance,  the  buyer  is, 
in  effect,  providing  the  seller  with  an 
interest-free  loan  with  which  to  pur¬ 
chase  the  advertised  goods.  Even  where 
the  order  is  not  prepaid  the  seller  is  still 
causing  the  buyer  great  inconvenience 
by  soliciting  an  order  he  cannot  fill 
within  a  reasonable  time  and  is  also  com¬ 
peting  unfairly  against  other  merchants. 
Although  the  lack  of  inventory  does  not 
always  mean  long  delay  in  filling  orders, 
all  too  often  it  does. 

Although  there  was  no  unanimity  of 
opinion  among  consumers  as  to  what  is  a 
“reasonable  time”  for  shipment  where 
the  seller  has  given  no  indication  of  ship¬ 
ping  time,  the  specification  of  thirty  days 
in  §  435.1(a)(1)  of  the  Rule  is  soimdly 


”  One  witness  at  the  hearings,  an  attorney 
for  several  mall  order  companies,  stated  fiatly 
that  it  Is  a  widespread  business  practice  not 
to  have  an  item  In  stock  when  advertised  and 
that  some  advertisers  may  never  have  any 
stock  at  all.  Statement  of  Monty  Levy,  Esq. 
Tr.  211,  222. 

Several  consumers  noted  incredulously  that 
the  concern  they  were  dealing  with  was  still 
advertising  and  soliciting  orders  long  after 
they  had  sent  back-order  notices.  One  re¬ 
ported  :  “I  recently  had  an  Inordinate  amount 
of  difficulty  with  a  lamp  order  •  •  •  I  sent 
a  check  with  my  order  (approx.  830.00).  The 
first  reply  from  the  company  was  a  form  card 
which  came  along  in  about  two  weeks  and 
advised  that  the  lamps  were  out  of  stock 
and  would  be  shipped  later — about  1-2  weeks. 
They  dribbled  me  along  like  this  for  about 
six  months,  at  which  time  I  requested  my 
money  back.  I  allowed  over  three  weeks  .  .  . 
to  process  the  money  back;  and  getting  no 
reply  I  appealed  to  action  line  [Direct  Mail 
Adv.  Assn],  ['The  company]  finally  refunded 
my  money,  claiming  computer  error.  Item: 
Oi’er  six  months  after  I  placed  this  lamp 
order,  [the  company]  was  still  offering  the 
lamp  in  their  current  catalog.’'  (Emphasis 
added.)  B.  IV,  p.  8732.  See  also  B.  II,  pp. 
92,  94,  128,  165,  391,  394,  635,  771,  874,  2052, 
3300,  3766,  4885,  4912,  4916,  5097,  5721,  5927, 
6420,  6974,  7886. 

’The  practice  of  soliciting  mail  orders  for 
merchandise  prior  to  making  a  decision  as  to 
whether  or  not  to  fill  the  orders  may  in  cer¬ 
tain  circumstances  be  a  lawful  business  prac¬ 
tice.  For  example,  in  the  book  publishing 
business  there  is' a  practice  called  “dry  test¬ 
ing’’  in  which  marketer  disseminates  promo¬ 
tional  material  to  the  general  public  solicit¬ 
ing  subscriptions  to  a  continuity  book  series 
before  the  books  have  been  published. 
Whether  or  not  the  book  series  is  actually 
published  depends  on  the  size  of  the  response 
to  the  solicitation.  The  Commission  has 
stated  that  it  does  not  object  to  the  use  of 
dry  testing  a  continuity  book  series  to  be  sold 
by  mall  order  where  the  st^icltation  does  not 
have  the  capacity  or  tendency  to  mislead  the 
public  into  believing  that  the  books  have 
been  or  will  be  published,  the  terms  and  con¬ 
ditions  of  the  transaction  and  other  material 
facta  are  clearly  and  conspicuously  disclosed 
and  persons  who  subscribe  are  given  timely 
notice  of  the  status  ot  their  orders.  See  Ad¬ 
visory  Opinion  to  Wentworth  Press.  Inc. 
dated  March  27,  1976  (Pile  No.  753  7003), 
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based  upon  the  evidence  in  the  Record.*® 
A  substantial  number  of  consiuners  writ¬ 
ing  the  Commission  concerning  mail  or¬ 
der  transactions  reported  their  distress 
and  dissatisfaction  when  they  did  not  re¬ 
ceive  ordered  goods  within  approximately 
30  days  of  placing  their  order.”  In  ad¬ 
dition,  many  consumers  who  wrote  sup¬ 
porting  the  published  proposed  Rules  ex¬ 
pressed  approval  of  the  time  limits  con¬ 
tained  therein  of  either  21  ■  or  30  "  days. 

Consumer  surveys  conducted  by  a  mail 
order  merchandiser.  Sunset  House,  and 
a  trade  association.  Direct  Mail/Market¬ 
ing  Association,  also  show  that  substan¬ 
tial  numbers  of  consumers  expect  ship¬ 
ment  of  mail  order  merchandise  within 
30  days  of  receipt  of  an  order.  For  ex¬ 
ample  in  the  Sunset  House  survey,  per¬ 
sons  not  in  back  order  situations  (persons 
in  the  same  situation  as  someone  about 
to  order  merchandise)  were  asked  what 
their  wishes  would  be  “[Ilf  you  ordered 
merchandise  from  Sunset  House  that  was 
not  available  for  immediate  shipment  at 
the  time  your  order  was  recelv^  •  •  •>• 
Specifically,  they  were  asked  “•  •  •  how 
would  you  like  us  to  handle  the  matter?" 
554  persons  who  were  past  Sunset  House 
customers  were  asked  to  choose  between 
“I  would  be  willing  to  wait  15  days.  If 
you  can’t  ship  by  the  15tb  day,  I  want 
you  to  automatically  refund  my  remit¬ 
tance  at  that  time”  and  “I  would  be  will¬ 
ing  to  wait  15  days  or  longer  provided  I 
could  expect  a  prompt  refund  If  1  re¬ 
quested  one  at  a  later  date."  212  persons 
responded  with  100  choosing  to  widt  only 
15  days  more  and  112  choosing  the  op¬ 
tion  of  waiting  more  than  15  days  with 


**Tbe  Reasons  for  Revisions  of  Original 
Proposal  published  with  the  Revised  Pro¬ 
posed  Rule  at  39  Fed.  Beg.  9203  (1974)  stated 
that  the  choice  of  thirty  days  was  arbitrary. 
This  statement  has  been  used  by  some  In¬ 
dustry  spokesmen  to  attack  the  choice  of 
thirty  days  as  having  arisen  from  caprice  or 
being  made  at  random  and  without  reason. 
See.  e.9,  DM/MA  submission  at  R.  IV/pp. 
8803,  8892,  8916.  On  the  contrary,  the  state¬ 
ment  merely  meant  that  the  choice  of  the 
times  caUed  for  in  the  Rule  lay  in  the  discre¬ 
tion  of  the  Commission.  See.  e.g..  Webster’s 
Seventh  New  Collegiate  Dictionary  45  (7th 
ed.  1970). 

*>See,  ejg..  R.  n,  pp.  402,  411,  607,  3304, 
3439,  3447.  3567,  3727,  3900,  3955,  4038,  4112, 
4263,  4284,  4691,  4696,  4810,  5105,  6432,  5509, 
6564.  6610,  6668,  6765,  6776,  6038,  6470,  6565, 
6700,  6729,  6918,  7441,  7467,  7539,  7615,  7620, 
7711,  7716,  7761,  7844,  7878,  7882,  7893,  8008. 
The  DM/MA  sponsored  analysis  of  complaint 
letters  in  the  Record  states  that  247  of  the 
3128  complaint  letters — IS  percent — record 
a  buyer’s  initial  complaint  within  30  days 
of  the  order.  Of  the  complaint  letters  specify¬ 
ing  the  time  between  the  order  and  the  Ini¬ 
tial  complaint.  1650,  these  247  letters  repre¬ 
sent  almost  16  per  cent.  R.  IV,  p.  9295. 

•>  See.  ejg.,  R.  n,  pp.  207  (petition  with  43 
signatures),  627,  907,  (petition  with  6  signa¬ 
tures)  ,  1211,  3473.  3895,  3967,  4377,  4433,  4604, 
4696,  4782,  4791,  4803,  4846,  4847,  6271,  6587, 
6924,  6468,  6491.  6528,  6779,  6914,  7638,  7664, 
7607,  R.  IV,  pp.  8772,  8739. 

■  See.  e.g.,  R.  n.  pp.  8062,  8061,  8064,  8074, 
R.  rv.  pp.  8081.  8082,  8083,  8126,  8128,  8129, 
8146.  8204,  8214.  8219,  8222,  8225,  8228,  8233, 
8234.  8268,  8259,  8307,  8343,  8346,  8364,  8365, 
8368,  8403,  8407,  8440,  8635,  8562,  8563,  8629. 
8636,  8737,  8766,  8806. 


tlie  right  to  request  a  refimd.  Thus  18.1 
per  cent  of  the  total  sample  (and  47.2 
per  cent  of  the  responding  persons) 
stated  that  they  would  not  wait  more 
than  15  days  beyond  “immediate  ship¬ 
ment”  for  Sunset  House  to  ship  mer¬ 
chandise.”  The  Commission  notes  that 
it  Is  not  possible  to  establish,  from  Sun¬ 
set  House’s  submission  describing  the 
survey  and  Its  results,  the  statistical  sig¬ 
nificance  of  the  cited  results,  but  the 
smwey  does  indicate  that  substantial 
numbers  of  consumers  who  are  In  the 
position  of  someone  exposed  to  a  solici¬ 
tation  for  an  order  express  a  clear  ex¬ 
pectation  that  merchandise  will  be 
shipped  In  far  less  than  30  days  of  the 
seller’s  receipt. of  the  order  and  that  a 
delay  In  shipment  beyond  that  point 
would  be  totally  unacceptable. 

The  consumer  survey  conducted  for 
Direct  Mall/Marketing  Association  (DM/ 
MA)  also  provides  support  for  the  propo¬ 
sition  that  a  substantial  niunber  of  con¬ 
siuners  expect  goods  to  be  shipped  within 
30  days  of  receipt  of  an  order.  Once 
again,  on  the  basis  of  the  submission  de¬ 
scribing  the  survey  and  Its  results,  the 
Commission  Is  not  able  to  evaluate  the 
statistical  significance  of  the  survey. 

The  DM/MA  survey  asked  respond¬ 
ents  the  following  question:  “Sui^xise  a 
company  were  not  able  to  ship  a  product 
In  30  days — and  It  notified  you  by  mall 
about  this  fact  stating  when  shipment 
would  be  made.  •  •  •  Generally  speaking 
do  you  think  In  most  cases  you  would 
want  to  wait  for  your  order?”  **  17.6  per¬ 
cent  of  the  persons  queried  stated  that 
they  would  not  want  to  wait  more  than 
30  days,"  providing  further  Information 
that  substantial  numbers  of  consumers 
when  placing  mall  orders  expect  ^e 
seller  to  ship  within  30  days  of  receipt  of 
the  order. 

The  DM/MA  survey  also  records  the 
response  of  persons  who  had  received  at 
least  part  of  their  order  when  asked  how 
much  longer  they  would  have  waited.  Of 
persons  who  had  waited  less  than  two 
weeks  for  their  order.  10.2  percent  re¬ 
ported  that  they  would  not  have  waited 
an  additional  15  days."  Once  again  the 
survey  results  Indicate  the  expectations 
of  a  substantial  number  of  cimsumers 
familiar  with  mall  order  transactions 
that  sellers  will  ship  mall  order  mer¬ 
chandise  within  thirty  days  of  receipt  of 
an  order. 

Thus,  although  there  may  be  no  una¬ 
nimity  as  to  what  Is  a  reasonable  time 
for  shipment,  the  Record  Indicates  that 
a  substantial  number  of  persons.  If  not 
otherwise  Informed,  will  believe  that 
thirty  days  Is  a  reasonable  time  within 
which  to  ship  merchandise.  Ihe  Record 
demonstrates  that  a  substantial  number 
of  consumers.  In  fact,  not  only  expect 
shipment  of  merchandise  within  30  days 
under  such  circumstances;  they  virtually 
demand  shipment  within  that  time. 

C.  Failure  to  refund  promptly.  Many 
consumers  have  found  It  extremely  dlffi- 


“  R.  IV,  p.  8777. 
“  R.  IV.  p.  9340. 
"R.  IV.  p.  9325. 
»  R.  rv,  p.  9930. 


cult,  and  in  some  cases  Impossible,  to  ob¬ 
tain  refunds  on  long  overdue  orders. 

“What  recourse  does  a  citizen  of  one 
State  have  when  doing  business  with  a 
company  In  another  State?”  queried  a 
disgruntled  Ohio  consumer  upon  relating 
his  experience  in  attempting,  unsuccess¬ 
fully,  to  secure  a  refund  on  a  long  overdue 
order: 

Last  winter  an  ad  appeared  .  .  .  promot¬ 
ing  [lettered]  T-shirts  •  •  •  My  children 
pooled  their  allowance  money  and  a  check 
for  $6.50  was  sent  to  [the  company].  The 
company  cashed  the  check,  however,  we  have 
yet  to  receive  the  shirts.  For  the  past  6 
months  I  have  been  attempting  to  get  a  re¬ 
fund  on  the  shirts — ^but  to  no  avaU.  It  is  a 
disgrace  that  business  Is  permitted  to  cheat 
the  public — and  now  children  seem  to  be 
fair  play.** 


Consumers  also  reported  that  refunds 
were  made  only  after  numerous  requests 
to  the  seller,  pleas  to  a  governmental 
agency  to  Intercede  and  months  of  wait¬ 
ing  as  the  following  excerpt  of  a  con¬ 
sumer  letter  demonstrates: 

I  received  a  check  today  •  •  •  exactly 
110  days  after  the  purchase  was  ordered  by 
mall.  The  company  enclosed  no  letter  of 
comment  or  apology.  In  view  of  the  prompt 
response  after  four  letters  and  months  of 
being  Ignored.  It  does  not  seem  unreasonable 
to  believe  that  my  telling  the  compemy  I  was 
referring  the  problem  to  the  FTC  had  some¬ 
thing  to  do  with  It  *  *  *  [I]t  remains  an 
outrageous  sltiiatlon  when  a  consumer  has 
to  go  directly  to  the  FTC  to  get  a  omnpany 
to  conduct  Its  business  In  a  responsible  man¬ 
ner.** 

The  Record  also  demonstrates  that  re- 
fimds  are  no  more  readily  forthcoming 
where  the  consumer  receives  a  part  of  an 
order,"  i 

In  a  related  matter,  a  number  of  per¬ 
sons  expressed  concern  and  outrage  over 
the  practice  of  some  sellers  who,  when 
imable  to  ship  prepaid  merchandi^,  give 
“refunds”  In  the  form  of  a  credit  “vou-  ’ 
Cher”,  “slip”  or  “memo"  Instead  of  cash 
or  a  negotiable  Instrument."  Upon  be-^ 
coming  a  victim  of  this  practice  one  con¬ 
sumer  wrote:  “I  was  furious  at  this  tac¬ 
tic.”  “  Another  consumer  who  had  a  sim¬ 
ilar  experience  concluded  that  *T  def¬ 
initely  think  there  should  be  a  time 
limit  on  refunds,  and  that  credit  slips 
should  not  be  issued.”"  i 

D.  Failure  to  responsively  answer  con¬ 
sumer  inquiries.  The  Record  reveals  that 
many  mall  order  sellers  either  refuse  to 
respond  to  consumer  Inquiries,  or  fall  to 
responsively  answer  consumer  Inquiries, 
r^rding  delayed  orders  or  refund  de¬ 
mands.  Almost  half — 48.7  percent-of  the 
consumer  letters  received  complained  of  > 
the  total  non-responslveness  of  mall  or¬ 
der  sellers."  I 

One  consumer  asserted  in  this  regard:  | 
“Even  where  there  is  a  legitimate  reasoa] 
for  such  delay,  mall  order  firms,  even  the 
most  reputable,  are  very  lax  in  first  ad-| 


**R.n.  p.  166. 

•*R.n.p.4436. 

**  Bee.  e.g.,  R.  IV.  p.  8666. 

**See.  e.g..  R.  n.  p.  4662,  6007,  HiO,  Wny 
6919.  6728.  6851,  7216. 

**  R.  n.  p.  4999. 

**R.  n.  p.  4076. 

“R,  IV,  p.  9286. 
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vising  of  the  delay  and  subsequently  ln> 
forming  the  customer  of  the  progress  of 
his  order.  They  also  fah  In  many  in¬ 
stances  to  respond  to  Inquiries  from  the 
consumer  regarding  the  non-delivery  of 
merchandise."  * 

Another  consumer  wrote:  “I  have  long 
been  seething  about  my  loss  of  bank  in¬ 
terest  on  my  money  in  the  many  cases 
In  which  such  firms  have,  for  any  num¬ 
ber  of  unexplained  reasons,  delayed  ship¬ 
ment  for  Inexcusably  long  periods.  In¬ 
quiries  are  met  by  the  blank  wall  of  si¬ 
lence,  or  at  best,  the  old  form  letter  or 
card  ploy,  which  explains  nothing."  “ 

CHAPTER  rV.  INADEQUACY  OF  EXISTING 
REMEDIES 

The  mall  order  buyer  Is  in  a  far  less 
advantageous  position  in  seeking  to  rec¬ 
tify  complaints  than  one  who  piu’chases 
from  a  local  merchant  The  purchaser 
who  shops  locally  has  the  opportunity  of 
taking  his  grievance  directly  to  a  store 
representative  or  manager  and  in  a  per¬ 
sonal  way  explaining  his  difficulty  or 
complaint.  The  mall  order  buyer,  on  the 
other  hand,  must  deal  with  a  seller  who 
is  often  hundreds  and  even  thousands  of 
miles  away.  The  use  of  ordinary  first 
class  mail  is  often  totally  unsuccessful 
or  time  consuming.  The  use  of  costly 
registered  letters  and  long-distance  tele¬ 
phone  calls  is  also  frequently  resorted  to, 
but  the  distance  Involved  shields  mall 
order  sellers  from  personally  resolving 
complaints.  The  Record  demonstrates 
consumer  frustration  with  complaints  in¬ 
volving  companies  which  only  reveal  a 
Post  Office  box  number  and  withhold 
their  street  addresses  or  telephone  num¬ 
bers." 

The  high  costs  of  going  to  court  as  well 
as  jurisdictional  limitations  prevent  con¬ 
sumers  from  seeking  remedial  legal 
action.  “Prom  the  consumer’s  point  of 
view  •  •  •  In  many  cases  the  amount  of 
money  Involved  is  significant,  but  not 
enough  to  mke  it  worthwhile  to  the  con¬ 
sumer  to  force  the  seller  to  fill  the  order, 
or  to  try  to  recover  his  money  through 
the  use  of  legal  remedies.  In  these  dtu- 
atlons,  the  individual  is  simply  at  the 
mercy  of  the  mail-order  merchandiser.”  “ 
Totally  frustrated  by  the  Inaction  and 
silence  of  the  seller  and  economically 
blocked  from  taking  trEidltlonal  legad 
avenues,  vlcUms  of  mall  order  abuses  are 
faced  with  no  other  alternative  but  to 
laimch  intensive  letter-writing  cam¬ 
paigns,  at  no  small  expense,  to  postal 
authorities,  other  federal  and  state 
agencies  and  officials  and  the  Better 
Business  Bureaus  or  Chambers  of  Com¬ 
merce. 

*B.  n,  p.  6466. 

-B.  n.  p.  laii. 

«  B.  m.  pp.  336,  1374,  2043,  2238,  B.  IV,  p. 
8428. 

B.  ni,  p.  564  (Hon.  Chauncey  H.  Brown¬ 
ing.  Jr.  Attornoy  General  of  West  Vir¬ 
ginia).  A  consumer  charged:  "It  to  quite 
i^parent  that  [ecHna  mall  order  companies] 
and  comfort  [in  the  fact]  •  •  *  that  the 
amount  of  nwney  Involved  does  not  warrant 
the  expense  of  legal  action  for  recovery.”  B. 
n,  p.  6628.  See  also,  B.  m,  pp.  564,  1115, 


“The  unfilled  mall  order"  wrote  the 
Executive  Director  of  the  Michigan  Con- 
smner’s  Coimcil  “is  a  problem  particu¬ 
larly  aggravating  to  the  aggrieved  con¬ 
sumer  because  of  his  practical  inability 
to  deal,  except  by  mail,  with  the  sdler 
in  an  attempt  to  resolve  his  complaint. 
The  consumer  who  has  paid  money  for 
undelivered  mail  order  goods  or  serv¬ 
ices,  and  confronts  nothing  but  cold  im- 
responsiveness  or  broken  pledges  from 
the  distant  seller  finds  himself  with  very 
little  viable  recourse.”  •  A  consumer  com¬ 
plained  that  “[flollowing  up,  for  the 
buyer,  is  a  difficult  and  time  consuming 
process  as  he  is  never  quite  sure  where 
he  can  write  to  get  results.""  As  one 
Michigan  consumer  described  her  ex¬ 
perience  with  a  CaUfomia  seller:  “It  is 
difficult  to  describe  the  helpless  frustra¬ 
tion  a  consumer  feels  at  a  time  like  this. 
California  is  so  far  away  from 
Michigan."  " 

Because  of  strict  requirements  of  proof 
and  the  absence  of  subpoena  power, 
prosecutions  by  the  Postal  Service  under 
the  postal  criminal  fraud  statute  and 
civil-administrative  actions  pursuant  to 
the  postal  false  representation  statute 
have  been  limited  and  Ineffective  In  cur¬ 
tailing  complaints  of  mall  order  abuses." 
Tae  Record  contains  a  number  of  con- 
.somer  letters  reporting  unsuccessful  ef¬ 
forts  by  consumers  to  obtain  action  by 
the  Postal  Service  on  mall  order  com¬ 
plaints." 

"  B.  m,  p.  1056. 

«  B.  n,  p.  77. 

“  B.  n,  p.  3766. 

“  “Successful  prosecution  of  unscrupulous 
mail  order  merchants  imder  the  postal  crim¬ 
inal  fraud  statute  (18  UA.C.  {  1341)  requires 
proof,  beyond  reasonable  doubt,  of  the  seller’s 
Intent  to  defraud.  In  many  cases  ability  suc- 
cessfuUy  to  prove  Intent  to  defraud  to  frus¬ 
trated  by  the  s^er  being  able  to  prove 
shipment  of  some  of  the  orders  received  and 
the  Inability  of  the  Postal  Service  to  prove 
that  these  represent  mere  token  shipments. 
The  postal  laws  do  not  obligate  the  seUer  to 
maintain  any  shipment  records,  nor  Is  the 
Postal  Service  auth<M:ized  to  compel  the  pro- 
ductlcHi  of  any  records  a  seller  may  have 
maintained.  OeneraUy  speaking,  a  successful 
criminal  prosecution  cannot  be  premised 
upon  mere  faUure  to  effect  reasonably  prompt 
shipment — and  successful  prosecution  re¬ 
sults  In  no  relief  to  Injured  consumers. 

“Clvll-admlnlstratlve  action  piirsuant  to 
the  postal  false  representation  statute  (39 
UA.C.  f  3005)  to  premised  upon  the  seller 
obtaining  money  or  prc^>erty  throil^h  the 
malls  by  virtue  of  mlsr^resentatlon  ot  a 
material  fact.  Successful  application  of  this 
statute  can  restilt  in  but  one  remedy — a 
“Mall  Stop  Order”  denying  the  seller  the 
right  to  receive  any  mail,  or  redeem  any 
Postal  M<mey  Order,  relating  to  the  scheme 
upon  which  the  Order  was  predicated.  Where, 
prior  to  Issuance  of  the  Order,  the  seller  dis¬ 
continues  the  practice  complained  of,  the 
Order  Is  generally  of  no  practical  value.  Suc¬ 
cessful  application  of  the  statute  cannot  be 
based  upon  failure  of  the  seller  to  effect 
reasonably  prompt  shipment  except  where 
the  Postal  Service  can  demonstrate  that  the 
seller  has  consistently  failed  to  honor  a 
specific  representation  respecting  the  time 
within  which  orders  will  be  shipped.  Such 
proof  to  difficult  because  the  seller  to  undM* 
no  legal  obligation  to  maintain  records  in- 


LltUe  has  been  accomplished  on  the 
State  or  local  level  to  correct  these  mail 
order  proUems,  the  most  notable  exc^ 
Uon  being  New  York."  Since  most  mail 
order  teansactiona  occur  in  interstate 
commerce  (i.e.,  they  Involve  a  seller  in 
one  State  and  a  buyer  in  another),  re¬ 
medial  action  by  officials  on  the  State 
lev^  is  often  hampered  by  various  Juris¬ 
dictional  limitations.  A  State  consumer 
protection  official  repi^ted:  “We  at  the 
intrastate  level  are  virtually  helpless  in 
reaching  the  practices  of  the  mail-order 
house  operating  from  outside  [the 
State].”"  And  the  Attorney  General  of 
West  Virginia  added  In  a  smillar  vein: 
“In  these  cases  we  face  the  same  diffi¬ 
culty  as  do  consumer  protection  agencies 
in  most  states — the  selling  firm  is  located 
outside  our  Jurisdiction,  and  for  all  prac¬ 
tical  purposes  Is  not  accessible  to  us."" 
A  spokesman  for  the  CTonsumer  Protec¬ 
tion  of  Attorneys  General  reported  that 
at  a  meeting  attended  by  representatives 
from  sq^roxlmat^  20  States,  the  action 
of  the  Commission  in  proceeding  toward 
the  promulgation  of  a  Rule  governing 
the  sale  of  mall  order  merchandise 
was  unanimously  supported."  Another 
spokesman  for  the  Consumer  Protection 
Committee  stated  that  when  dealing  with 
mall  order  sellers  in  other  States  • 
we  as  state  authorities,  find  ourselves 
with  no  effective  way  of  helping  the  con¬ 
sumer.  Only  an  orgsunizatlan  with  nation¬ 
wide  authority  can  be  truly  effective  in 
this  area.”"  These  groups,  along  with 
others  such  as  consumer  interest  groups. 
Better  Business  Bureaus  and  CThambers 
of  Commerce,  often  can  do  no  more  th;>.n 
Join  the  consumer  in  his  letter-writing 
campaign. 

In  February  1972,  David  L.  Ordway, 
“ombudsman”  for  the  Postal  Service,  was 
prompted  to  warn  postal  customers  to 

dlcatlng  the  dates  upon  which  wden  were 
received  and  shipments  made  and  because 
tbs  Postal  Service  lacks  authority  to  compel 
the  productkxi  any  records  maintained 
by  a  maUer.  Again,  successful  application  of 
this  statute  does  not  result  In  any  direct 
rtilef  to  an  Injured  consumer.”  David  A. 
Nelson,  Senior  Assistant  Postmaster  General 
and  General  Counsel,  B.  in,  pp.  636-537. 
See  also  letter  of  William  J.  Cotter,  Assistant 
Postmaster  General,  Inspection  Service,  B. 
m.  pp.  1339-41. 

"  See.  ejr,  B.  n,  pp.  3357,  3929,  4984,  5898, 
7735. 

•*  New  York  City,  home  for  msiny  mall  order 
businesses,  was  prompted  to  promulgate  a  six 
week  delivery  or  refund  regulation  after  Its 
Department  of  Consumer  Affairs  was  flooded 
with  complaints.  The  New  York  Attorney 
General’s  Office  has  also  been  active  In  recent 
years  In  this  ares  and  after  proceeding  on  a 
case-by-case  basis  for  a  period  of  time  en¬ 
couraged  the  State  leglslatxue  to  pass  a  law 
setting  reasonable  standards  of  business  con¬ 
duct  In  the  mall  order  industry  which  became 
effective  March  1,  1975  (1974  McKinney  Ses¬ 
sion  Laws,  Chapters  1038,  1039).  California 
enacted  regulations  covering  mail  order  sales. 
See.  e.g.,  B.  m.  pp.  1117, 1403,  2049,  B.  IV,  pp. 
8764-58. 

"B.  m,  p.  275  (Hon.  Barbara  D.  Dunn, 
Commissioner,  Connecticut  Department  of 
Consumer  Protection). 

«  B.  m,  p.  664. 

"  B.  in,  p.  1622. 

••  B.  m,  p.  2054. 
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be  cautious  In  ordering  merchandise  or 
services  by  mall  from  imknown  mail 
order  merchants  and  he  advised  Uiese 
consumers  to  consult  first  with  the 
Better  Business  Bureau,  Chamber  of 
Commerce  or  a  consumer  protection 
agency  to  determine  the  reliability  of  the 
mall  order  seller." 

Congressman  Benjamin  Rosenthal,  In 
testifying  at  the  Commission  hearings 
in  this  proceeding,  summed  up  the  prob¬ 
lem  and  potentiality  for  abuse  in  mall 
order  marketing  by  saying. 

While  most  man  order  firms  are  run  by 
honest  businessmen  who  serve  their  cus¬ 
tomers  quickly  and  fairly  •  *  •  under  exist¬ 
ing  laws  the  unscrupulous  mail  order  house 
can  •  •  •  [hide]  behind  a  Post  Office  Box 
number  and/or  a  fabricated  business  name. 

It  can  deliver  Inferior  merchandise,  or  no 
merchandise  at  all.  disregard  consumer  com¬ 
plaints  and,  if  things  get  too  uncomfort¬ 
able,  file  for  bankruptcy  or  simply  leave 
town.  The  consumer  with  cancelled  check  In 
hand,  le  left  remediless,  often  after  months 
of  frustrated  letter-writing  to  consumer 
groiqis.  Better  Business  Bureaus,  Congress¬ 
men,  the  President's  Advisor  and  the  firm 
Itself.* 

CHAPTER  VI  THE  FINAL  RULE 

The  Trade  Regulation  Rule  has  under¬ 
gone  several  modifications  since  It  was 
originally  published  In  1971."  A  revised 
proposed  Rule  accompanied  by  Reasons 
For  Revisions  of  Original  Proposal  was 
published  tn  March,  1974  and  contained 
substantial  modifications  of  the  1971 
proposal."  The  1971  proposal  was  based, 
with  certain  exceptions,  on  the  premise 
that  “If  goods  are  not  shipped  within  21 
days,  the  buy^  prefers  an  Immediate 
refund.”  "  The  revised  proposed  Rule  ex¬ 
tended  this  time  to  30  days  “because  the 
Record  does  not  support  the  21-day 
rule.""  The  1971  proposal  required  an 
afOrmative  disclosure  of  the  “21 -day 
Rule”  In  each  solicitation.  The  revised 
proposed  Rule  abandoned  this  dlsdosiu'e 
provision  as  being  Impractical  In  small 
classified  ads  and  unnecessary  because 
of  the  notice  a  seller  would  send  to  so¬ 
licit  a  buyer’s  consent  to  delayed  ship¬ 
ment."  The  record-keeping  requirements 
of  the  1971  pn^xxsal  Included  a  record 
of  each  mail  order  transaction.  The  re¬ 
vised  proposed  Rule  reduced  the  record¬ 
keeping  requirements  to  maintaining  for 
18  months  a  record  of  each  complaint  of 
failure  to  d^ver  and  a  general  record 
keeping  requirement  of  maintenance  of 
system  and  procedures  designed  to  show 
compliance  with  the  Rule.  This  revision 
was  prompted  by  concern  that  the  orig¬ 
inal  requirement  would  have  been  very 
expensive  while  the  revised  proposed 
Rule  was  believed  to  facilitate  enforce¬ 
ment  of  the  Rule  while  reducing  the 
costs.  See,  fn  65. 

In  the  following  discussion  of  the  pro¬ 
mulgated  Rule,  the  significant  modifica¬ 
tions  of  the  previous  proposals  and  the 


“R.  n,  p.  7311  (UJS.  Postal  Service  General 
Release  No.  14,  February  21,  1972). 

*Tr.  19. 

*  36  Fed.  Reg.  19092  (1971) . 

*39  Fed.  Reg.  9201  (1974). 

*  Id.  at  9202. 

•*Jd. 

»Id. 


reasons  for  these  modifications  are  dis¬ 
cussed  In  detail. 

A.  Authority  of  the  commission.  Any 
doubt  as  to  the  authority  of  the  Cmn- 
mlsslon  to  promulgate  Trade  Regulation 
Rules  has  been  settled  by  National  Pe¬ 
troleum  Refiners  Association,  et  oL  v. 
F.T.C..  482  F.2d  672  (DC.  Clr.  1973) ,  cert. 
den.  415  U.S.  951,  39  L.Ed.  2d  567,  94  a 
Ct.  1475  (1974)"  and  the  action  of  the 
Congress  In  enacting  in  late  1974  S  202 
of  the  Magnuson-Moss  Warranty — ^Fed¬ 
eral  Trade  Commission  Improvement 
Act." 

The  Commission’s  powers  to  define  im- 
fair  or  deceptive  practices  outlined  in 
Sperry  A  Hutchison  Co.  v.  F.T.C..  405  U.a 
233,  31  L.Ed.2d  170,  92  S.Ct.  898  (1972). 
are  expansive.  National  Petroleum  Re¬ 
finers  V.  F.T.C.,  482  F.2d  at  685.  Slmllariy, 
the  Commission  has  broad  discretion  in 
determining  what  Is  necessary  to  prevent 
unfair  acts  or  practices.  "The  Commis¬ 
sion  Is  the  expert  body  to  determine  what 
remedy  is  necessary  to  eliminate  unfair 
or  deceptive  trade  practices  which  have 
been  disclosed.  It  has  wide  latitude  for 
judgment  and  the  courts  will  not  Inter¬ 
fere  except  where  the  remedy  selected  has 
no  reasonable  relation  to  the  unlawful 
practices  found  to  exist.”  Jacob  Siegel  Co. 
V.  F.T.C.,  327  U.S.  608,  612-613,  90 
888,  66  S.Ct.  758  (1946).  In  canying  out 
its  function  of  preventing  unfair  or  de¬ 
ceptive  practices,  •**  •  *  the  Ccnmnlsslon 
Is  not  limited  to  prohibiting  the  Illegal 
practice  In  the  precise  form  In  which  it  Is 
found  to  have  existed  In  the  past  •  •  •» 
but  may  “•  •  •  effectively  close  all  roads 
to  the  prohibited  goal  •  ♦  F.TJD.  v. 
Ruberoid  Co.,  343  UJS.  470,  473,  1  L.Ed.2d 
438, 77  S.Ct.  502  (1942) . 

B.  Basis  for  the  rule.  It  should  first  be 
noted  that  the  promulgated  Rule  Is  not 
limited  to  “pre-pald”  mall  order  trans¬ 
actions  In  the  strictest  sense  of  the  t^n, 
but  Is  written  to  Include  credit  transac¬ 
tions  where  the  buyer’s  account  has  be^ 
charged.  While  it  Is  true  that  the  vast 
bulk  of  the  complaints  and  other  Infor¬ 
mation  in  the  Record  Is  concerned  with 
orders  where  the  buyer  has  literally  "pre¬ 
paid”  (l.e.,  tendered  payment  In  the  form 
of  cash,  check  or  money  order),"  the 
Commission  recognizes  that  the  types  of 
abuses  addressed  by  the  Rule  are  not  only 
relevant  to  such  "pre-pald”  transac¬ 
tions."  Indeed,  the  Record  contains  sub¬ 


**17118  case  clearly  establlsbes  that  the 
Oonuntwlon  can  promulgate  roles  defining 
unfair  or  deceptive  practices  using  either 
bright  Une  standards  or  rebuttable  presiunp- 
tlons,  482  F.2d  at  691. 

«  §  202  (designated  as  15  USC  I  18) ,  which 
merely  codified  the  Commlaslcm’s  rulemaking 
authority,  states  that  the  Commission  is  em¬ 
powered  to  prescribe:  “rules  which  define 
with  specificity  acts  or  practices  which  are 
unfair  or  deceptive  acts  or  practices  in  or  af¬ 
fecting  commerce  *  •  •  Rules  under  tills  sub- 
paragraph  may  Include  requirements  pre¬ 
scribed  for  the  purposes  of  preventing  such 
acts  or  practices.” 

*■  For  example,  the  DM/MA  sponsored 
analysis  of  consumer  letters  states  that  close 
to  93  per  cent  of  complainants  bad  paid  with 
their  orders.  R.  IV,  p.  9290. 

**For  example,  where  a  seUer  solicits  an 
order  without  having  a  reasonable  basis  for 
expecting  that  he  can  ship  the  ordered  mer- 


stantial  information  that  mail  order 
credit  transactions  are  in  fact  subject  to 
the  abuses  addressed  by  the  Rule."  As  a 
result  the  Commission  has  determined 
that,  to  the  greatest  extent  possible,  the 
Rule  should  “close  all  roads  to  the  pro¬ 
hibited  goal”,  and  thus  imder  its  author¬ 
ity  to  define  unfair  or  deceptive  acts  or 
practices  and  to  promulgate  rules  pre¬ 
scribed  for  the  purposes  of  preventing 
such  act  or  practices,  the  Commission  has 
retained  the  scope  of  the  revised  proposed 
Rule  published  March  8.  1974  and  in¬ 
cluded  credit  transactions  where  the 
seller  charges  the  buyer’s  account  for  the 
order  prior  to  shipment. 

It  should  also  be  noted  that  the  pro¬ 
mulgated  Rule  is  narrower  than  the  pub¬ 
lished  proposed  Rules  in  that  it  is  Hinted 
to  merchandise  and  does  not  cover  “serv¬ 
ices  connected  with  merchandise.”  The 
reasons  stated  elsewhere  for  the  ex¬ 
clusion  of  mail  order  photo  finishing 
are  equally  applicable  to  “services  con¬ 
nected  with  merchandise”  in  general. 
Although  the  Commission  has  received 
a  munber  of  complaints  concerning 
services  connected  with  merchan¬ 
dise,"  the  vast  bulk  of  the  informa¬ 
tion  contained  in  the  Record,  whether  in 
the  form  of  complaint  letters,  analyses  of 
the  published  proposed  Rules  or  alterna¬ 
tives  to  the  published  proposed  Rules, 
deals  with  the  problems  associated  with 
man  order  merchandise.  The  CTommls- 
slon  is  therefore  reluctant  on  the  basis 
of  the  current  Record  to  Include  “serv¬ 
ices  connected  with  merchandise”  with¬ 
in  the  scope  of  the  final  Rule.  This  con¬ 
clusion  should  not  be  interpreted  as  a 
finding  by  the  Commission  that  mail 
order  “services  connected  with  mer¬ 
chandise”  are  not  subject  to  abuses 
which  constitute  violations  of  the  Federal 
Trade  Commission  Act  or  as  a  statement 
that  the  Commission  will  not  address  any 
such  abuses  in  the  future. 

Section  435.1(a)  of  the  Rule  requires 
sellers  of  mail  order  merchandise  to  have 
a  reasonable  basis  for  making  certain  ex¬ 
press  and  implied  representations,  at  the 
time  of  making,  with  respect  to  the 
delivery  of  mall  order  merchandise. 

Section  435.1(a)  (1)  of  the  promul¬ 
gated  Rule  is,  in  essence,  a  revision  of 
Paragraph  A  of  the  revised  proposed  Rule 
published  in  March,  1974."  Subparagraph 
I  (A)  of  the  revised  proposal  prohibited 
a  seller  from  soliciting  a  mall  order  unless 
the  merchandise  "will  be  shipped”  within 
the  applicable  time  set  forth  in  the  Rule 
unless  the  seller  complied  with  certain 
provisions  of  Paragraph  (B)  of  the  re¬ 
vised  proposed  Rule.  Paragraph  (B)  al¬ 
lowed  sellers  to  solicit  a  buyer’s  consent 
to  delayed  shipment  where  the  delay  is 


cbandlse  within  the  time  expected  by  many 
buyers,  it  le  an  iinlalr  or  deo^tive  act  or 
practice  regardless  of  the  method  of  payment. 

**  For  example,  the  DM/MA  sponsored  sur¬ 
vey  of  consumers  complaints  In  tire  Record 
Indicates  that  141  Involved  credit  transao- 
tions.  R.  rV,  p.  9290. 

**The  DM/MA  sponsored  analysis  of  con¬ 
sumer  complaint  letters  In  the  Record  states 
that  68  complaints  (1.8  per  cent  of  the  total 
complalntB)  Involved  “servlcee  wttii  mer- 
dhandise”.  R.  IV,  p.  9289. 

*  39  Fed.  Beg.  9201  (1974). 
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due  to  circumstances  beyond  the  buyer’s 
control.  The  revisions  contained  in  the 
promulgated  Rule  make  explicit  the  obvi¬ 
ous,  although  arguably  implicit,  intent  of 
the  revised  proposed  Rule  to  prohibit  the 
solicitation  of  orders  where  the  seller 
does  not  have  a  reasonable  basis  to  ex¬ 
pect  shipment  within  30  days  or  the  time 
stated  in  the  solicitation.  §  435.1(a)  (2) 
and  (3)  of  the  Rule  are  additions  not  ex¬ 
plicitly  found  in  the  previous  proposed 
Rules  and  are  Intended  to  make  it  clear 
that  sellers  must  have  a  reasonable  basis 
for  making  representations  mandated  in 
5  435.1(b)  of  the  Rule. 

The  requirements  of  §  435.1(a)  (1), 
(2)  and  (3)  that  a  seller  have  a  reason¬ 
able  basis  for  express  representations 
made  about  the  time  of  shipment  are 
merely  a  restatement  of  the  existing  legal 
standard  which  has  been  expressed  by 
the  Commission  on  a  number  of  occa¬ 
sions  and  affirmed  by  reviewing 
courts.^*  The  Commission  has  concluded 
on  the  basis  of  the  Record  and  its  own 
exi>ertlse  that  where  a  seller  makes  an 
express  representation  to  a  buyer  con¬ 
cerning  the  time  of  delivery,  such  a 
representation  has  the  capacity  or  tend¬ 
ency  to  create  the  impression  in  the 
buyer’s  mind  that  the  seller  has  a  rea¬ 
sonable  basis  for  making  such  a  repre¬ 
sentation."  The  failure  of  the  seller  to 
have  a  reasonable  basis  for  making  such 
a  representation  constitutes  an  unfair 
and  deceptive  act  or  practice  in  violation 
of  Section  5  of  the  Federal  Trade  Com¬ 
mission  Act.™ 

Where  the  seller  does  not  make  a  di¬ 
rect  representation  as  to  the  time  of 
shipment,  the  application  of  the  above 
principles  requires  a  similar  result. 
Where  the  seller  of  mail  order  merchan¬ 
dise  does  not  state  a  shipping  time,  what 
shipping  time  is  implied  by  the  solicita¬ 
tion  of  an  order  made  by  a  seller  to  a 
prosi>ective  buyer?  The  information  in 
the  Record  described  above  establishes 
that  where  a  seller  so  solicits  an  order, 
the  solicitation  has  the  capacity  or  ten¬ 
dency  to  create  the  impression  in  the 
buyer’s  mind  that  shipment  will  be  made 
within  30  days.  Indeed,  the  Record  clear¬ 
ly  and  persuasively  demonstrates  that 
substantial  numbers  of  consumers  pur¬ 
chasing  mall  order  merchandise  in 
fact  expect  shipment  within  30 
days  of  the  seller’s  receipt  of  an  order. 
Thus,  imder  such  circumstances  the  sel¬ 
ler  is  making  the  Implied  promise  that 
he  can  ship  within  30  days  of  receipt  of 
an  order  and  the  mall  order  pur¬ 
chaser  is  entitled  “as  a  matter  of  mar¬ 
ketplace  fairness"  to  rely  upon  the  seller 
“to  have  a  ‘reasonable  basis’  for  making 
performance  claims."  "  Where  the  seller 


«See.  K.g..  Pfizer.  Inc.,  81  F.T.C.  23  (1972), 
National  Dpnatnica  Corporation,  et  oZ..  82 
F.T.C.  488  (1973). 

See.  e.g..  Firestone  Tire  A  Rubber  Co, 
481  F.2d  246  (6tli  Clr.  1973),  cert.  den.  414 
U.S.  112,  38  L.Bd.2d  739,  94  S.Ct.  841  (1973). 

n  The  Commission  may  utUlze  Its  accumu¬ 
lated  expertise  to  determine  what  direct 
and  Implied  rei>re8entatlon8  are  contained  In 
advertising.  Pfizer,  Inc,  supra  at  59. 

"M..  at  58  to  85. 

”  Id.,  at  62. 


does  not  have  a  reasonable  basis  to  ex¬ 
pect  shipment  within  30  days  of  receipt 
of  an  order,  or  in  fact  has  reason  to  be¬ 
lieve  that  shipment  cannot  be  made 
within  30  days  of  receipt  of  an  order, 
the  Commission  finds  that  soliciting  an 
order  for  mall  order  merchandise  with¬ 
out  disclosing  the  expected  shipping 
time  is  unfair  and  deceptive  within  the 
meaning  of  Section  5  of  the  Federal 
Trade  Commission  Act. 

The  Record  of  this  proceeding  shows 
that  substantial  numbers  of  consumers 
are  not  getting  mail  order  merchandise 
shipped  within  that  time  which  con¬ 
sumers  have  been  led  to  believe  shipment 
would  be  made.  The  Record  also  demon¬ 
strates  that  sellers  have  solicited  orders 
for  which  they  had  no  reasonable  basis 
to  expect  shipment  within  that  time  ex¬ 
pected  by  many  buyers."  In  addition, 
the  substance  of  S  435.1(a)(1)  of  the 
Rule  was  supported  by  many  commenta¬ 
tors  on  the  Rule  including  members  and 
representatives  of  the  mail  order  indus¬ 
try  as  a  reasonable  remedy  for  abuses 
in  the  industry."  S  435.1(a)  (1)  is,  there¬ 
fore,  within  the  authority  of  the  Com¬ 
mission  as  it  is  both  a  definition  of  an 
unfair  and  deceptive  practice  and  a  re¬ 
quirement  prescribed  for  the  purpose  of 
preventing  imfair  or  deceptive  acts  or 
practices. 

Section  435.1  (a)  (2)  and  (a)  (3)  of  the 
Rule  address  practices  associated  with 
sellers  giving  buyers  notice  of  delayed 
shipment.  The  practice  of  sending  buyers 
notices  of  delayed  shipment  is  wide¬ 
spread,**  but  all  too  often  buyers  report 
that  sellers  have  failed  in  meeting  ship¬ 
ping  or  delivery  dates  promised  in  their 
notices  of  delay .*^ 


"For  example.  Boy  Hedberg,  President  of 
Sunset  House,  stated  that  there  are  maU  or¬ 
der  sellers  who  are  not  responsible.  He 
stated ;  “There  axe  those  who  will  promote  an 
Item  by  mall — ^without  any  Inventory  and 
will  accumulate  cvistomer  orders  when  re¬ 
ceived — and  then,  and  only  then.  Initiate  ac¬ 
tion  to  procure  merchandise — since  at  this 
point  no  inventory  risks  are  involved.  Obvi¬ 
ously,  months  of  delay  in  receiving  merchan¬ 
dise  and  shipping  customer  orders  may  be 
involved.”  (emphasis  in  the  original)  R.  IV. 
p.  8750.  Popular  Services,  Inc.  urged  the 
Commission  to  take  action  against  "•  •  • 
the  one  problem  that  exists — i.e.  the  solici¬ 
tation  of  prepayments  for  merchandise  which 
is  not  on  hand  and  which  the  seller  has  no 
real  expectation  of  ordering  within  a  rea¬ 
sonable  period  of  time  •  •  •”  R.  IV.  p.  8975 
B.  See  also  R.  n.  pp.  243,  286,  336,  635,  1622, 
2053-4,  B.  IV,  p.  8985. 

"  See,  e  g.,  R.  HI,  pp.  243,  286,  236-7,  535, 
1107,  1498,  2063-4.  B.  IV,  pp.  8873 A.  8975B, 
8985. 

"The  DM/MA  commissioned  analysis  of 
consumer  complaint  correspondence  in  the 
Record  states  that  603  complaints  (16  per 
cent  od  the  total  complaints  in  the  Record) 
reported  that  a  delay  notice  was  the  seller’s 
flret  post-order  correspondence  with  the 
buyer. 

"  For  example,  a  consumer  reported  that  a 
seller  wrote  her  In  April,  1971,  that,  with 
respect  to  an  order  placed  In  January,  1971, 
“You  may  erpect  shipment  within  3-4  weeks” 
but  that  she  had  been  unable  to  secure  either 
the  merchandise  or  a  refund  as  late  as  De¬ 
cember,  1971.  R.  m,  p.  3628.  Another  consum¬ 
er  wrote  a  company  In  December  about  an  or- 


A  number  of  complaint  letters  regard¬ 
ing  undelivered  mail  order  merchandise 
reported  that  sellers  had  sent  delay 
notices  which  were  Indefinite  about  the 
length  of  the  delay  **  and  some  notices  in¬ 
cluded  “explanations"  for  the  delay.” 

On  the  basis  of  the  Record  and  its 
own  expertise,  the  Commission  finds  that 
§  435.1(a)  (2)  and  (a)  (3)  constitute  def¬ 
initions  of  unfair  or  deceptive  practices 
and  are  also  within  the  power  of  the 
Commission  to  promulgate  as  require¬ 
ments  to  prevent  violations  of  Section  5 
of  the  Federal  Trade  Commission  Act. 

§  435.1(b)  of  the  Rule  requires  that 
sellers  confronted  with  delays  notify  buy¬ 
ers  of  the  delays  and  offer  the  oppor¬ 
tunity  to  cancel  the  order.  S  435.1(a)  (2) 
and  (a)  (3)  assure  that  such  notices  do 
not  contain  representations  which  the 
seller  does  not  have  a  reasonable  basis  for 
making. 

Section  435.1(a)  (3)  in  addition  re¬ 
quires  that  where  a  seller  is  informing 
the  buyer  that  he  is  unable  to  make  any 
representation  regarding  the  length  of 
any  delay,  the  seller  must  also  inform  the 
buyer  of  the  reasons  for  the  delay.  Sellers 
will  be  so  informing  btiyers  of  Indefinite 
delays  as  part  of  providing  buyers  with 
options  to  cancel  orders  or  accept  de¬ 
lays.**  The  Commission  finds  that  the 
reasons  for  an  indefinite  delay  are  ma¬ 
terial  facts  necessary  for  a  consumer  to 
intelligently  exercise  the  option  to  cancel 
the  order  and  that  the  failure  to  disclose 
these  material  facts  constitutes  a  viola¬ 
tion  of  Section  5  of  the  Federal  Trade 
Commission  Act. 

Finally,  §  435.1(a)  establishes  a  re¬ 
buttable  presumption  in  any  action 
brought  by  the  Federal  Trade  Commis¬ 
sion  alleging  a  violation  of  S  435.1  (a) : 
the  failure  to  produce  certain  records  or 
other  documentary  proof  will  create  a 
rebuttable  presumption"  that  the  seller 

der  placed  the  previous  July:  “I  have  written 
you  twice  concerning  this  order  and  each 
time  I  have  received  a  post  card  putting  me 
off."  The  post  cards  In  question  had  promised 
delivery  within  2  weeks  and  within  3  weeks. 
R.  m.  p.  4494.  Another  complainant  re¬ 
ported  receiving  In  July,  1971  a  promise  by  a 
seller  that  although  delayed,  the  order  would 
be  delivered  within  “6  to  6  weeks.”  The  com¬ 
plainant’s  letter  to  the  Ck>mmlsslon,  dated 
February  14,  1972,  stated  ”We  are  stUl  wait¬ 
ing  for  the  [refund]  check  or  order.  At  this 
point  we  wo\ild  rather  have  the  check.”  R. 
m,  p.  5784.  See  also  R.  HI,  pp.  3540,  3543, 
3558,  3598,  3612,  3904,  3909,  4016,  4060,  4155, 
4214,  4280,  4068. 

"See.  e.g.,  B.  m,  pp.  4039,  5517,  5761, 

“  Explanations  ranged  from  “We  have  been 
let  down  by  our  suppliers"  (B.  Ill,  p.  3535). 
to  a  statement  that  the  item  was  temporarily 
out  of  stock  (R.  m,  p.  5113),  to  stating  that 
the  seller’s  warehouse  was  being  revamped 
(B.  III.  p.  5138) . 

“See  S  435.1(b)  (1)(1)  and  (b)(2)(l  of  the 
Rule. 

“The  Commission’s  authority  to  establish 
rebuttable  presumptions  In  Trade  Regula¬ 
tion  Rules  has  been  expressly  recognized  In 
the  Circuit  Court  of  Appeals  decision  which 
held  that  the  Commission  had  the  authority 
to  promulgate  substantive  rules.  National 
Petroleum  Refiners,  et  al.  v.  F.T.C,  supra. 
In  addition,  the  use  of  presumptions  has 
gained  wide  acceptance  In  the  law.  See,  e.g. 
Rules  of  Evidence  5  301  (Pub.  L.  No.  93-596 
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lacked  a  reasonable  basis  in  violation  of 
S  435.1(a).  The  use  of  a  rebuttable  pre¬ 
sumption  was  chosen  by  the  Commission 
in  lieu  of  the  extensive  record  keeping 
provisions  contained  in  Paragraph  (C)  of 
the  published  revised  proposed  Rule.  The 
Commission  is  unprepared,  on  the  basis 
of  the  Record  in  this  proceeding,  to  con¬ 
clude  that  the  recordkeeping  require¬ 
ments  of  proposed  Paragraph  (C)  should 
be  uniformly  imposed  on  sellers  to  pre¬ 
vent  mifair  or  deceptive  acts  or  practices. 
After  weighing  the  potential  cost  to 
business"  of  the  proposed  Paragraph 
(C)  recordkeeping  requirements  against 
the  potential  economic  gain  for  consum¬ 
ers  and  the  potential  ease  of  law  enforce¬ 
ment  the  Commission  is  not  convinced 
that  the  Rule  should  contain  an  absolute 
recordkeeping  requirement.  The  Com¬ 
mission  has  instead  made  the  finding 
that  records  or  other  documentary  proof 
establishing  the  use  of  systems  and  pro¬ 
cedures  specified  in  §  435.1(a)  of  the 
promulgated  Rule  may  constitute  a  rea¬ 
sonable  basis  for  expectation  of  ship¬ 
ment  within  the  applicable  time  set  forth 
in  S  435.1(a)  of  the  Rule  and  that  the 
failure  to  maintain  such  records  shall 
constitute  a  rebuttable  presumption  of 
non-compliance  with  5  435.1(a)  of  the 
Rule."  The  Commission  recognizes  that 


(Jan.  2,  1976) ) ,  Rules  of  Evidence  for  the 
United  States  Courts  and  Magistrates  S  301, 
Comment  (Revised  Proposed  Draft,  March 
1971).  Also,  while  there  is  some  authority 
fm:  the  proposition  that  the  Commission  can¬ 
not  shift  the  burden  of  proof,  at  least  in  a 
case  where  to  do  so  would  sweep  “across  law¬ 
ful  and  unlawful  conduct  without  distinc¬ 
tion,”  Federated  Nationwide  Wholesalers,  et 
al.  V.  F.T.C.,  398  F.2d  253  (2d  Cir.  1968) ,  the 
recognized  distinction  between  burdens  of 
proof  and  presumptions  makes  inappropriate 
the  use  of  such  a  proposition  in  any  analysis 
of  the  Commission’s  authority  to  establish  ' 
rebuttable  presumptions  in  Trade  Regula¬ 
tion  Rules.  See,  e.g.,  9  S.  Wigmore,  Wlgmore 
on  Evidence,  f  2485  (3rd  Ed.  1940) ,  McCor¬ 
mick,  McCormick  on  Evidence,  {§  336-347 
(2d.  Ed.  1972). 

“  See,  e.g.,  R.  IV,  p.  8094  (Jay  Norris  Corp.) ; 
R.  IV,  p.  84M  (Fr^erick’s  of  Hollywood,  sug¬ 
gested  the  requirement  “would  seriously 
discriminate  against  small  companies  that 
are  not  geared  up  to  automated  processing 
and  recordkeeping”);  R.  IV,  p.  8862  (MOAA 
stated  that  “Industry  costs  of  maintaining 
specific  records  iar  stated  periods  would  be 
substantial  and  very  likely  passed  on  to 
custMners”) ;  R.  IV,  p.  9009  (Parcel  Post 
Association);  R.  IV,  pp.  9213-9214  (Sears 
pointed  out  that  “keeping  the  generation  of 
paperwork  and  its  accumulation  to  the  barest 
minimum  consistent  with  serving  the  cus¬ 
tomer’s  need  is  an  important  feM:tor  in  keep¬ 
ing  the  cost  of  merchandise  as  low  as  possible. 
This  Includes  the  prompt  destruction  of 
records  once  they  have  served  their 
purpose.”) 

■’The  lack  of  any  documentary  evidence 
showing  the  use  of  systems  which  assure 
the  shipment  of  merchandise  within  any 
applicable  time  set  forth  in  the  Rule,  in  the 
absence  of  any  information  to  the  contrary, 
clearly  Justifies  the  conclusion  that  a  seller 
lacks  a  reasonable  basis  for  expecting  to  be 
able  to  ship  within  said  time.  Indeed,  the 
proposed  alternate  Rule  of  the  Direct  Mall 
Advwtising  Association  Includes  provisions 
requiring  a  reasonable  basis  and  the  main¬ 
tenance  of  records  showing  the  emplojrment 


the  question  of  what  constitutes  a  rea¬ 
sonable  basis  is  essentially  a  factual  issue 
affected  by  the  interplay  of  many  con¬ 
siderations"  and  while  the  Commission 
has  promulgated  a  Rule  which  estab¬ 
lishes  that  the  failure  to  maintain  such 
records  or  other  documentary  proof  shall 
create  a  rebuttable  presumption  that  the 
seller  lacked  a  reasonable  basis,  nothing 
prevents  a  seller  from  rebutting  the  pre¬ 
sumption  and  demonstrating  that  he  had 
the  required  reasonable  basis. 

Section  435.1(b)(1)  of  the  Rule  ad¬ 
dresses  the  situation  where  a  seller  is 
unable  to  ship  merchandise  within  the 
time  represented,  directly  or  by  implica¬ 
tion,  to  the  buyer  as  the  time  of  ship¬ 
ment.  The  Rule  proceeds  from  the  prop¬ 
osition  that  where  the  seller  is  faced  with 
such  a  situation,  fundamental  fairness  in 
the  marketplace  requires  that  the  seller 
offer  the  buyer  the  option  of  cancelling 
the  order  or  consenting  to  delayed  ship¬ 
ment." 

Section  435.1(b)(1)  of  the  Rule  gov¬ 
erns  situations  where  the  seller  has  solic¬ 
ited  an  order  and  has  become  aware 
that  shipment  cannot  be  made  within 
the  time  stated  in  the  solicitation  for  the 
order,  or  if  no  time  is  so  stated,  within 
30  days  of  receipt  of  the  order.  The  Rec¬ 
ord  contains  over  1500  complaint  letters 


of  systems  and  procedures  designed  to  pro¬ 
vide  shipment  within  the  applicable  time 
set  forth  in  the  Rule.  R.  ni,  p.  1710.  Para¬ 
graph  C  of  the  revised  proposed  Rule  also 
contained  such  a  recOTdkeeplng  requirement. 

“  Pfizer,  Inc.,  supra  at  64. 

’'*Thls  principle  was  contained  in  the  two 
proposed  Rules  published  by  the  Commis¬ 
sion,  both  of  which  received  widespread  con¬ 
sumer  support;  the  Commission  received 
about  200  letters  in  support  of  the  March 
8,  1974  published  revised  proposed  rule  alone. 
R.  IV,  pp.  8044,  8045,  8047,  8049,  8052,  8053, 
8061B,  8074,  8081,  8082,  8083,  8092,  8098,  8102, 
8103,  8125,  8126,  8127,  8128,  8136,  8137, 
8138,  8143,  8146,  8148,  8149,  8153,  8164,  8165, 
8166,  8168,  8169,  8178,  8180,  8187,  8188,  8104, 
8195,  8200,  8201,  8202,  8203,  8204,  8212,  8213, 
8217,  8218,  8219,  8222,  8223  8224,  8225, 
8230,  8231,  8233,  8236,  8237,  8240,  8242,  8243, 
8247,  8255,  8257,  8258,  8259,  8260,  8261,  8268, 
8273,  8280,  8281,  8282,  8283,  8284,  8285,  8286, 
8287,  8288,  8289,  8290,  8291,  8292,  8293,  8294, 
8295,  8296,  8297,  8298,  8299,  8300,  8318,  8319, 
8323,  8329,  8330,  8331,  8332,  8333,  8334,  8335, 
8336,  8337,  8338,  8343,  8344,  8345,  8346,  8347, 
8353,  8354,  8364,  8365,  8368,  8375,  8376,  8378, 
8379,  8382,  8388,  8389,  8403,  8405,  8407,  8408, 
8409,  8414,  8423,  8430,  8434,  8435,  8438,  8440, 
8453,  8456,  8460,  8462,  8463,  8467,  8468,  8476, 
8477,  8480,  8481,  8482,  8483,  8485,  8501,  8513, 
8514,  8516,  8523,  8530,  8534,  8535,  8547,  8548, 
8550,  8553,  8554,  8555,  8556,  8559,  8560,  8562, 
8563,  8564,  8565,  8566,  8573,  8574,  8575,  8577, 
8578,  8580,  8626,  8629,  8634,  8637,  8638,  8732, 
8735,  8737,  8758,  8765,  8766,  8806,  8951. 

In  addition  a  number  of  Industry  spokes¬ 
men,  whUe  disagreeing  with  the  specific  ap¬ 
proaches  taken  by  the  Commission’s  pub¬ 
lished  proposed  Rules,  supported  this  funda¬ 
mental  proposition.  See,  e.g.,  submission  of 
Direct  Mail/Marketing  Association  (R.  Ill, 
pp.  1502,  1497,  1661),  L.  L.  Bean,  Inc.  (R.  Ill, 
p.  1103),  MaU  Order  Association  of  America 
(R.  31,  p.  1399,  R.  IV,  p.  8853),  Associated 
Thl  d  Class  MaU  Users  (R.  m,  p.  1277), 
Pre  .itlce-Hall,  Inc.  (R.  m,  p.  1638),  Sunset 
House  (R.  IV,  p.  8748),  Popular  Services,  Inc. 
(R.  IV,  p.  8853),  Parcel  Post  Association  (R. 
IV,  p.  9003). 


reporting  the  failure  of  a  seller  to  com¬ 
municate  with  buyers  about  delays  in 
shipment."  The  Rule  requires  sellers  to 

(1)  notify  buyers  of  delays  in  shipment, 

(2)  offer  such  buyers  the  opportunity  to 
cancel  the  order  and  receive,  where  ap¬ 
propriate  a  prompt  refund  and  (3)  pro¬ 
vide  the  buyer  with  the  material  facts 
necessary  for  the  buyer  to  make  an  intel¬ 
ligent  choice. 

The  main  departure  of  §  435.1(b)(1) 
from  the  previously  published  proposed 
Rules  is  in  the  area  of  what  action  the 
consumer  must  take  to  cancel  the  order 
when  given  the  option  to  do  so.  The  pub¬ 
lished  proposed  Rules  took  the  approach 
of  uniformly  requiring  receipt  by  the 
seller  of  a  positive  response  by  the  buyer 
prior  to  the  expiration  of  the  time  stated 
in  the  solicitation,  or  if  no  time  was 
stated,  within  21  or  30  days  of  receipt 
of  an  order  from  the  buyer.  The  Record 
contains  a  number  of  statements  in  sup¬ 
port  of  the  proposals,"  while  industry 
spokesmen  almost  universally  con¬ 
demned  this  aspect  of  the  proposals  as 
imposing  an  intolerable  burden  on  the 
mail  order  industry 

Although  industry  spokesmen  at¬ 
tempted  to  extol  the  concept  of  “silence 
equals  consent”  to  a  delay  as  the  normal 
and  reasonable  solution  to  consent  prob¬ 
lems"  an  examination  of  contract  law 
clearly  establishes  that  silence  is  not  nor¬ 
mally  to  be  construed  as  consent  or  ac¬ 
ceptance  regardless  of  whether  the  act  of 
the  seller  in  notifying  the  buyer  of  delay 
and  proffering  an  option  to  cancel  the 
order  is  viewed  as  an  offer,  a  counter¬ 
offer  or  an  offer  to  modify  an  already 
existing  contract.  "  Thus,  if  the  Commis¬ 
sion  were  to  uniformly  proscribe  the 
use  by  sellers,  of  the  silence  of  buyers  as 
consent  for  shipment  delays,  there 
would  be  ample  authority  for  the  Com¬ 
mission  declaring  such  a  practice  unfair 
and  prescribing  that  sellers  not  take  such 
silence  to  mean  consent. 

Some  Industry  spokesmen  attempted 
to  analogize  this  Rule  to  that  governing 
the  use  of  negative  option  plans,  16  CPR 


RIV,  p.  9297. 

See,  e.g..  Footnote  89. 

”  See,  e.g..  Associated  Third  Class  MaU 
Users  (R.  Ill,  p.  1280)  Mail  Order  Association 
of  America  (R.  m,  p.  1398),  Direct  Mail/ 
Marketing  Association  (R.  IV,  p.  8877),  Parcel 
Post  Association  (R.  IV,  p.  90<)0) . 

“Sec.  e.g.  R.  IV  p.  8933  wherein  DM/MA 
called  the  Imposition  of  a  requirement  that 
“sUence  does  not  equal  consent”  to  a  delay 
as  “not  only  unjustified,  but  arbitrary, 
capricious  and  unreasonable.” 

“The  proposition  that  sUence  does  not 
normally  equal  consent  has  gained  extremely 
wide  acceptance  In  the  law.  See,  e.g.,  1 
S.  Wllllston,  A.  Treatise  on  the  Law  of  Con¬ 
tracts  (3rd  Ed.)  5  91  (1962),  1  A  Corbin, 
Corbin  On  Contracts,  §  72  (1969),  Restate¬ 
ment  of  Contracts  5  72  (1932).  The  cases  re¬ 
citing  the  prox>osltion  are  voluminous,  see, 
e.g.,  Solis~Cohen  v.  Phoenix  Mutual  Life 
Insurance  Co.,  413  Pa.  633,  118  A.  2d  554 
(1964),  Beech  Aircraft  Corp.  v.  Flexible  Tub¬ 
ing  Corp.,  270  F.  Supp.  548  (D.  Conn. 
1967).  See  generally,  1  WUllston,  supra  at 
IS  27,  73  and  77,  1  Corbin,  supra  at  f  5  25  and 
82,  Restatement  of  Contracts,  supra  at  §  60, 
and  Uniform  Commercial  Code,  §§2-206, 
2-207  and  2-209. 


1 


FEDERAL  REGISTER,  VOL.  40,  NO.  214 — WEDNESDAY,  NOVEMBER  5,  1975 


t 


RULES  AND  REGULATIONS 


51589 


425  “  however  the  situations  are  hardly 
analogous.  As  the  Statement  of  Basis 
and  Purpose  accompanying  the  Rule  gov¬ 
erning  the  negative  option  plans  pointed 
out,  most  buyers  in  such  plans  under¬ 
stood  the  systems  before  they  joined" 
and  thus  were  agreeing  in  advance  to 
systems  requiring  them  to  notify  the 
seller  if  they  did  not  want  to  purchase  a 
selection.  That  Rule  assures  that  all  fu¬ 
ture  buyers  In  such  plans  will  be  notified 
of  the  negative  option  feature,  of  the 
plan  prior  to  joining.""  In  addition,  users 
of  negative  option  plans  claimed  that  the 
negative  option  features  of  their  plans 
were  absolutely  essential  and  that  not 
allowing  them  to  use  this  key  featiure 
of  their  marketing  plan  would  have  cata¬ 
strophic  effects.  Although  sellers  alleged 
in  this  proceeding  that  there  would  be 
serious  problems  arising  from  the  pub¬ 
lished  proposed  Rules’  positive  option 
(silence  does  not  equal  consent  to  a  de- 
la^) ,  it  is  clear  from  the  forgoing  that 
the  negative  option  is  not  of  the  same  im¬ 
portance  here  as  in  situations  governed 
by  16  C!PR  425. 

As  has  been  explained  in  detail  above, 
where  a  seller  solicits  orders  and  states 
a  time  for  shipment,  many  buyers  will 
quite  reasonably  expect  shipment  within 
that  time.  Similarly  when  no  time  is 
stated  in  the  solicitation,  the  Record 
amply  demonstrates  that  the  solicitation, 
at  the  very  least,  has  the  capacity  or 
tendency  to  create  the  Impression  in  the 
minds  of  buyers  that  shipment  will  be 
made  within  30  days  of  receipt  of  the 
order.  Where  the  seller  is  not  able  to 
make  shipment  within  the  applicable 
time  he  is,  in  effect  (1)  rejecting  the 
buyer’s  offer  by  making  a  counteroffer, 
(2)  seeking  to  alter  a  contract,  or  (3)  in 
breach  of  contract."  If  a  seller  simply 
remains  silent  and  ships  the  merchandise 
late  or  merely  notifies  the  buyer  of  delay 
without  offering  the  opportimity  to  can¬ 
cel  the  order,  both  of  which  the  Record 
demonstrates  occur  in  a  substantial  num¬ 
ber  of  instances,  the  seller  is  attempting 
to  Impose  upon  the  buyer  a  contract  far 
different  from  the  one  the  buyer  thought 
he  was  entering  into.  The  imposition  of  a 
contract  upon  a  buyer  (1)  without  giving 
the  buyer  the  opportunity  to  freely  ac¬ 
cept  or  reject  the  contract  or  (2)  where 
there  is  surprise  has  been  proscribed  by 
statute  and  widely  condemned  in  deci¬ 
sions  as  oppressive  and  contrary  to  public 
policy."  In  light  of  the  existing  law,  and 
of  the  widespread  acceptance  by  persons 


See,  e.g.  R.  IV,  pp.  8857-8. 

••  38  Fed.  Reg.  4903  (1973) . 

"  16  CFR  §  425.1. 

••  Uniform  Commercial  Code  §  §  2-207, 
2-209,  Williston,  supra,  et  §§73,  77,  846, 
Cobin,  supra,  at  §§  71-76,  82,  l^statement  of 
Contracts  §§60,  313,  comment  c,  Bamard- 
Curtis  Co.  ».  V.S.,  267  P.2d  666  (10th  Clr. 
1968) ,  cert,  den.,  368  U.S.  906,  3  L.Ed.2d  626, 
79  S.  Ct.  602  (1958),  DeSombre  v.  Bickel,  18 
Wls.  2d  390, 118  NW2d  868  (1963) . 

••  See,  e.g.,  Overmeyer  v.  Frick,  406  U.S.  174, 
SI  L.Ed  2d  124,  92  S.Ct.  776  (1972)  Fuentes  v. 
Shevtn.  407  UB.  67,  32  LJkl.2d  666,  92  S.Ct. 
198S  (1972),  Uniform  Commercial  Code  §2- 
S02.  AUstate  Industries.  76  F.T.C.  466  (1969) 
afTd  428  F.  2d  428  (4th  Clr.) ,  cert,  den.,  400 
UB.  828,  27  L.Ed.2d  68, 91  S.(7t.  67  (1970) . 


commenting  in  this  Rule-making  pro¬ 
ceeding,  the  Commission  adopts  the  prop¬ 
osition  that  the  failure  of  a  seller  to 
position  that  the  failure  of  a  seller  to 
offer  a  buyer  the  option  to  cancel  an  or¬ 
der  where  the  seller  encounters  a  delay 
in  shipment  beyond  the  times  specified 
in  the  Rule  is  an  unfair  or  deceptive  act 
or  practice  in  violation  of  the  Federal 
Ti-ade  Commission  Act. 

Although  the  Commission  could  have 
adopted  the  approach  of  the  published 
proposed  Rules  and  uniformly  applied 
the  generally  accepted  contract  law  prin¬ 
ciple  that  a  seller  may  not  construe 
silence  as  consent  to  delay  in  shipment, 
it  has  chosen  not  to  do  so  in  S  435.1(b) 
(1)  of  the  promulgated  Rule.  Instead, 

S  435.1(b)  (1)  has  adopted  a  more  fiexible 
approach  to  regulating  “first  delay”  situ¬ 
ation — i.e.  those  where  the  seller  is  im- 
able  to  ship  within  the  time  set  forth  in 
the  solicitation  or,  if  no  time  is  stated  in 
the  solicitation,  within  30  days  of  receipt 
of  a  properly  completed  order. 

Section  425.1(b)  (1)  (li)  states  that, 
where  a  seller  is  faced  with  a  definite  re¬ 
vised  shipping  date  of  30  days  or  less 
later  than  the  applicable  shipping  date 
set  forth  in  §  435.1(a)(1)  of  the  Rule, 
the  lack  of  a  response  from  the  buyer  re¬ 
jecting  the  delay  and  cancelling  the  order 
will  be  deemed  as  the  buyer’s  consent  to 
the  delay  of  30  days  or  less.  S  435.1(b) 
(l)(iii)  states  that,  where  the  seller  Is 
faced  with  a  definite  revised  shipping 
date  of  more  than  30  days  later  than  the 
applicable  date  set  forth  in  S  435.1(a)  (1) 
of  the  Rule  or  when  the  seller  is  unable 
to  make  any  representation  about  the 
length  of  the  shipping  delay,  the  seller 
must  deem  the  order  cancelled  unless  (1) 
the  seller  ships  the  merchandise  within 
30  days  of  the  applicable  time  set  forth  in 
1  435.1(a)(1)  and  prior  to  receiving  a 
cancellation  of  the  order  from  the  buyer 
or  (2)  the  seller  has  received  within  30 
days  of  the  applicable  time  set  forth  in 
§  435.1(a)  (1)  the  buyer’s  express  consent 
to  the  delay.  The  net  effect  of  S  435.1(b) 

(1)  (ii)  is  to  make  silence  equal  consent 
to  a  delay  of  definite  duration  of  30  days 
or  less.  The  net  effects  of  S  435.1(b)  (1) 
(ill)  are  to  give  a  seller  1)  a  minimum 
of  30  days  to  actually  obtain  the  buyer’s 
consent  to  an  indefinite  delay  or  a  delay 
of  more  than  30  days  beyond  the  applica¬ 
ble  time  set  forth  in  §§  435.1(a)  (1)  and 

(2)  and  2)  a  period  of  up  to  an  addi¬ 
tional  30  days  beyond  the  applicable 
time  set  forth  in  §  435.1(a)  (1)  to  fill  an 
order  without  having  obtained  the 
buyer’s  express  consent  to  the  delayed 
shipment. 

In  adopting  the  regulatory  approach 
of  §§  435.1(b)  (1)  (U)  and  (b)  (1)  (ili)  the 
Commission  has  taken  into  accoimt  all 
of  the  basic  economic  facts  and  consid¬ 
erations  presented  in  the  Record  and  has 
weighed  the  burden  and  cost  to  vendors 
against  the  loss  to  buyers.^"  The  result 
is  differing  requirements  depending  on 
the  nature  of  the  “first  delay.” 


Th«  Commission  has  previously  ex¬ 
plained  In  detail  the  reasons  for  taking  these 
steps  as  part  of  any  unfairness  analysis  In 
Pfizer,  supra  at  61-62. 


A  number  of  material  considerations 
underlie  the  Commlssimi’s  decision  to 
adopt  this  r^uilatory  approach.  First,  in 
most  instances,  sellers  ship  merchandise 
within  30  days  of  receipt  of  an  order 
and  as  a  result  sellers  will  normally  state 
no  time  for  shipment  in  their  solicita¬ 
tions,  impliedly  representing  shipment 
within  30  days.  The  Parcel  Post  Associa¬ 
tion  succinctly  described  the  practical 
problems  sellers  would  face  If  they  had 
to  receive  the  buyer’s  consent  to  a  delay 
within  30  days  of  receipt  of  an  order: 

Thirty  days  allows  the  seller  only  7-10 
days  to  determine  whether  or  not  he  can 
ship  before  the  end  of  the  30-day  period. 
That  is  because  the  seller  must  not  only 
prepare  and  mall  the  notice  to  the  buyer, 
he  must  allow  sufficient  time  for  the 
buyer  to  receive  it,  to  fill  it  out,  to  return 
it  and  for  the  seller  to  receive  lt.“ 

In  addition,  the  available  Information 
appears  to  Indicate  that  in  “first  delay” 
situations  involving  delays  of  30  days  or 
less,  those  covered  by  S  435.1(b)  (1)  (11)  of 
the  Rule,  the  majority  of  pmchasers 
would  prefer  to  wait  for  their  orders, 
although  the  longer  the  anticipated  de¬ 
lay,  the  more  buyers  would  prefer  to  can¬ 
cel  their  orders.  For  example,  a  survey 
conducted  by  Sunset  House,^"  a  mail 
order  seller,  indicated  that  most  persons 
responding  to  a  questionnaire  expressed 
a  preference  to  wait  when  confronted 
With  a  delay,  although  the  longer  the 
delay  period,  the  lower  the  percentage 
of  respondents  who  expressed  such  a 
preference;  of  persons  in  a  “back  order” 
situation  responding  to  a  questionnaire 
sent  approximately  15  days  after  receipt 
of  an  order,  91  percent  stated  they  would 
be  willing  to  wait  15  days  more  for  ship¬ 
ment  while  only  about  54  percent  stated 
a  willingness  to  wait  more  than  an  addi¬ 
tional  45  days  for  shipment.  R.  rv  p.  8781. 

A  survey  conducted  for  Direct  Mail/ 
Marketing  Association  showed  similar 
results:  the  survey  population  consisted 
of  mall  order  users  who  had  received  at 
least  part  of  a  mall  order  in  1974.  The 
population  was  asked  how  long  they 
waited  for  their  order  and  how  much 
longer  they  would  have  waited  for  de¬ 
livery  of  their  order.  Of  all  respondents 
who  had  received  part  of  their  order 
within  four  weeks  of  placing  it,  approxi¬ 
mately  86  percent  stated  they  would  wait 
an  additional  14  days  for  delivery,  ap¬ 
proximately  62  percent  an  additional  30 


><«  See,  e.g.,  R.  IV,  p.  9001  and  R.  in.  p.  1275. 

^"•R.  IV,  p.  9000.  Similar  statements  ex¬ 
pressing  concern  over  the  practical  problems 
associated  with  the  revised  proposed  Rule's 
universal  requirement  of  a  buyer’s  express 
consent  to  a  shipping  delay  were  made  by  a 
number  of  trade  associations  and  companies. 
See,  e.g.  R.  IV,  pp.  8056  (Elin  Uniform  Manu¬ 
facturing  Co.),  8859  (Mall  Order  Association 
of  America),  8931  (Direct  Mail/Marketing 
Association),  8976  (Popular  Servicee,  Inc.), 
8980  (National  Retail  Merchants  Associa¬ 
tion),  8986  (Columbia  Hoiise),  9209  (Sears, 
Roebuck  &  Co.) . 

i“As  was  previously  discussed,  the  Com¬ 
mission  makes  no  judgment  as  to  the  statis¬ 
tical  validity  of  this  s\urvey. 

^Once  again,  the  Commission  has  made 
no  Judgment  as  to  the  statistical  validity  of 
this  survey. 
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days  and  approximately  31  percent  an 
additional  45  days.** 

The  available  information  therefore 
tends  to  Indicate  that  of  all  the  buyers 
who  will  rec^ve  notices  of  options  pur¬ 
suant  to  §  435.1(b)  (1)  (ii)  of  the  Rule, 
(i.e.  those  receiving  notices  of  d^ays  of 
30  days  or  less),  a  substantial  majority 
will  prefer  to  consKit  to  the  delay.  As 
a  result,  requiring  buyers  to  affirmatively 
consent  to  delays  of  30  da3rs  or  less  wlU 
apparently  cost  significantly  more,  due 
to  postage  and  handling  for  example, 
than  allowing  sellers  to  construe  silence 
as  consent  in  a  “first  delay”  situation. 
In  addition,  the  assertion  has  been  made 
by  a  number  of  trade  associations  and 
ccunpanles  that,  whether  due  to  inertia, 
forgetfulness  or  the  like,  substantial 
numbers  of  consiuners  apparently  will 
not  respond  to  the  query  of  a  seller  and 
express  their  preference,  even  if  they 
know  that  not  to  respond  will  result  in 
the  seller  Interpreti^  this  silence  to 
mean  the  opposite  of  their  preference.*** 
This  assertion  also  suggests  that  there 
is  an  Intangible  “cost”  to  requiring  con¬ 
sumer  responses  in  the  form  of  time, 
effort  and  inconvenience  related  to  filling 
out  and  mailing  response  forms.  This 
consideration  coupled  with  the  apparent 
desire  of  most  buyers  in  a  “first  delay” 
situation  to  wait  30  days  or  less  and  the 
above  described  time  pressure  placed  on 
sellers  has  caused  the  Cmnmlsslon  to 
conclude  that,  on  the  basis  of  the  avail¬ 
able  information,  it  should  not  uniformly 
apply  the  approach  of  “silence  does  not 
equal  consent”  to  situations  involving 
a  definite  delay  of  30  das^  or  less. 

An  analysis  similar  to  that  described 
immediately  above  has  led  the  Com¬ 
mission  to  a  different  conclusion  with 
respect  to  “first  delay”  situations  where 
the  sellCT  provides  a  definite  revised 
8hii>ping  date  more  than  30  days  later 
than  the  applicable  time  set  forth  in 
i  435.1(a)  (1)  or  is  rumble  to  give  a  defi¬ 
nite  revised  shipping  date.  The  available 
Information  Indicates  that  although 
most  buyers  will  consent  to  a  delay  of 
up  to  30  days,  the  longer  the  delay,  the 
less  willing  buyers  are  to  wait.  Where 
the  delay  is  in  excess  of  thirty  days  the 
information  in  the  Record  falls  to  dem¬ 
onstrate  that  a  sizeable  majority  of  buy¬ 
ers  prefers  to  wait,  and  in  fact  some  of 
the  infcurmatlon  suggests  the  contrary. 
For  example,  the  DM/MA  survey  results 
state  that  of  all  respondents  who  had 
received  part  of  their  order,  84.7  per  cent 
would  have  waited  an  additional  14  days 
to  receive  their  order,  64.0  per  cent  an 
additional  30  days  and  only  33.7  per  cent 
an  additional  45  days.*"  The  survey  con¬ 
ducted  by  Sunset  House  also  demon- 


The  percent  figures  are  calculations 
made  from  data  from  the  survey  appearing  at 
R.  IV,  p.  9330. 

>MR.  IV,  pp.  8517,  8842  (Associated  Third 
Class  Mail  Users),  9058  (Downe  CXMnmunl- 
cations,  Inc.),  9199  (Sears,  Roebuck  &  Co.). 
See  also  survey  of  Sunset  House  which 
showed  that  over  20  percent  of  customers 
did  not  respond  to  requests  for  Instructions 
on  how  to  handle  a  delayed  shipment.  R.  IV, 
p.  8771. 

R.  IV,  p.  9330. 
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strated  a  marked  decline  in  consumer 
willingness  to  accept  delayed  shipment 
as  the  length  of  the  delay  Increased: 
while  only  8.7  per  cent  of  respondents  in 
a  “back  order”  situation  sent  a  question¬ 
naire  approximately  15  dairs  after  re¬ 
ceipt  of  an  order  stated  they  would  not 
be  willing  to  accept  a  15  day  delay,  al¬ 
most  half — 45.4  per  cent — stated  they 
would  not  accept  a  delay  in  excess  of  45 
days.’®* 

Section  435.1(b)  (1)  (ill)  allows  a  seller 
30  days  beyond  the  applicable  time  set 
forth  in  S  435.1(a)(1)  to  either  obtain 
the  seller’s  consent  to  a  further  delay  or 
to  ship  the  order.  Where  there  is  a  delay 
beyond  30  days,  there  is  simply  no  sub¬ 
stantial  information  to  support  the  con¬ 
tention  that  a  sizeable  majority  of  buyers 
prefers  to  wait.  Thus,  the  available  in¬ 
formation  Indicates  that  S  435.1(b)(1) 
(iii)’s  requirement  of  a  buyer’s  consent 
to  a  delay  beyond  30  days  will  not  result 
in  significantly  higher  costs  than  allow¬ 
ing  silence  to  equal  consent  to  a  delay 
of  any  duration.  In  "first  delays"  45  days 
or  longer,  the  DM/MA  survey  strongly 
suggests  that  requiring  consent  to  a  delay 
will  actually  substantially  reduce  postage 
and  clerical  costs  because  ju^  over 
Va  of  the  buyers  were  shown  to  prefer  to 
wait  that  long.  'The  same  information 
mandates  the  conclusion  that  the  ap¬ 
proach  of  §  435.1(b)  (1)  (ill)  will  also 
minimize  the  number  of  people  who  due 
to  inertia,  forgetfulness  or  the  like  will 
have  their  true  preference  frustrated. 
Also  minimized  will  be  the  number  of 
people  burdened  with  responding  to  the 
queries  of  sellers. 

In  allowing  sellers  30  days  beyond  the 
applicable  time  set  forth  in  §  435.1(a)  (1) 
the  Commission  is  not  only  taking  con¬ 
sumer  preference  into  account,  it  is  also 
dealing  equitably  with  the  potential 
problems  sellers  would  have  faced  in 
actually  obtaining  (xxisent  within  the 
applicable  time  set  forth  in  S  435.1  (a)  (1) . 
Although  sellers  might  have  encountered 
such  problems  under  the  published  pro¬ 
posed  Rules,  under  S  435.1(a)(1),  of  the 
promulgated  Rule  the  seller  has,  at  the 
very  least,  30  days  to  obtain  the  buyer’s 
consent  or  ship  the  merchandise  in  the 
absence  of  an  express  cancellation  from 
the  buyer. 

Section  ^35.1  (b)  (1)  (ill)  provides  addi¬ 
tional  protection  to  buyers  who  expressly 
C(msent  to  indefinite  delays:  the  seller 
must  grant  the  buyer  the  continuing  op¬ 
tion  to  cancel  at  any  time  after  the  ap¬ 
plicable  time  in  S  435.1(a)(1)  by  so 
notifying  the  seller  prior  to  the  time  of 
shipment.  The  Conunlsslon,  while  seek¬ 
ing  to  avoid  interference  with  the  ability 
of  both  buyer  and  seller  to  maintain  an 
order  when  an  indefinite  delay  is  en¬ 
countered,  recognizes  that  consumer  in¬ 
jury  may  result  if  a  buyer  were  locked 
into  the  prior  acceptance  of  an  indefinite 
delay,  regardless  of  how  long  the  delay 
persisted.  The  Cranmission  believes  that 
the  solution  in  $  435.1(b)  (1)  (ill)  repre¬ 
sents  an  equitable  balance  of  the  in¬ 
terests  of  both  buyer  and  seller  and  will 
prevent  acts  or  practices  which  violate 


R.  rv,  p.  8781. 


Section  5  of  the  Federal  Trade  Commis¬ 
sion  Act. 

Section  435.1(b)  (1)  (Iv)  addresses  the 
problems  which  may  arise  for  sellers  due 
to  the  provisions  of  !  435.1(b)  (2)  of  the 
Rule  which  require  that  a  seller  faced 
with  an  additional  delay  receive  a  re¬ 
sponse  from  the  buyer  accepting  the 
delay  period  prior  to  the  delayed  ship¬ 
ping  date  previously  consented  to  by  the 
buyer.  ’This  provision  enables  a  seller  to 
obtain  the  express  consent  of  a  buyer  to 
a  delay  beyond  the  time  the  seller  has 
stated  as  the  anticipated  delay,  enabling 
a  seller  to  avoid  a  potential  race  against 
time  should  a  further  unanticipated 
delay  arise  near  the  end  of  a  delay  period 
consented  to  by  a  buyer  pursuant  to  this 
Rule. 

Section  435.1(b)  (1)  (Iv)  contains  the 
same  provision  foimd  in  S  435.1(b)(1) 
(ill)  which  provides  a  buyer  consenting 
to  an  indefinite  delay  with  a  right  to 
cancel  prior  to  actual  shipment.  The  rea¬ 
sons  for  such  a  provision  in  S  435.1  Cb)  (1) 
(ill)  are  of  equal  validity  for  S  435.1(b) 
(1)  (iv)  and  are  at  the  heart  of  the  Com¬ 
mission’s  decision  to  apply  it  in  S  435.1 
(b)  (1)  (iv) . 

Section  435.1(b)(2)  of  the  Rule  gov¬ 
erns  situations  where  a  seller  has  already 
obtained  explicit  ccmsent  of  a  buyer  to 
a  delay  of  specific  durati(Hi  (whether 
pursuant  to  S  435.1(b)  (1)  (ill)  or  (iv)  or 
S  435.1(b)  (2) )  or  has  deoned  the  buyer 
to  have  consented  to  a  definite  delayed 
shipping  date  pursuant  to  S  435.1(b)  (D 
(li)  and  discovers  that  he  is  unable  to 
ship  within  that  time.  The  Rule  requires 
the  seller  to  notify  the  buyer  of  the  de¬ 
lay,  and,  where  possible,  its  anticipated 
duration,  and  to  Inform  the  buyer  of  his 
option  to  cancel  the  order.  Section  435.1 
(b)  (2)  retains  the  provision  of  the  pub¬ 
lished  proposed  Rules  that,  in  such  cir¬ 
cumstances,  silence  of  the  buyer  may  not 
be  deemed  consent  to  the  delay  and  that 
an  order  must  Instead  be  deoned  can¬ 
celled  imless  the  seller  receives  the  buy¬ 
er’s  express  consent  to  the  further  delay 
prior  to  the  expiration  of  the  dday  pe¬ 
riod  previously  consented  to  by  the 
buyer. 

The  need  for  the  notice  and  option 
to  cancel  requirements  of  the  Rule  have 
been  exhaustively  examined  above.  The 
considerations  which  went  into  the  Ckim- 
misslon’s  decision  to  adopt  the  flexible 
regulatory  approach  of  S  435.1(b)  (1)  to 
govern  “first  delay”  situations  (which 
were  discussed  in  detail  in  the  analysis 
of  S  485.1(b)  (1))  are  equally  persuasive 
in  support  of  a  imiform  adoption  of  “si¬ 
lence  does  not  equal  consent/’  in  “multi¬ 
ple  delay”  situations.  Not  only  is  there 
no  substantial  Information  in  the  Record 
to  support  a  deviation  by  the  Commis¬ 
sion  from  the  generally  accepted  con¬ 
tract  law  concept  that  “silence  does  not 
eqxuil  consent”,  there  is  substantial  in¬ 
formation  indicating  that  such  a  course 
of  action  would  be  not  in  the  public 
Interest. 

For  example,  it  has  previously  been 
mentioned  that  the  Record  demonstrates 
that  the  longer  the  delay,  the  more  buy¬ 
ers  prefer  to  cancel  their  orders.  The 
survey  for  DM/MA  showed  that  although 
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84.7  percent  of  respondents  who  received 
at  least  part  of  their  order  said  ttiey 
would  have  waited  14  days  longer  to  re¬ 
ceive  their  order,  less  than  two-thirds 
would  have  waited  30  days  longer,  only 
about  one-third  stated  a  willingness  to 
wait  45  days,  less  than  one-fourth  would 
have  been  willing  to  wait  an  additional 
60  days;  a  mere  16.7  percent  stated  will¬ 
ingness  to  wait  beyond  an  additional  60 
days  for  delivery.^** 

The  consumer  survey  conducted  by 
Sunset  House  also  shows  that  consmners 
In  multiple  delay  situations  are  less  in¬ 
clined  to  accept  fmiher  delay  than  con¬ 
sumers  who  have  received  fewer  notices 
of  delayed  shipment.  Of  perscHis  respond¬ 
ing  to  a  questionnaire  sent  in  lieu  of  a 
“First  Delay  Card,”  13,9  per  cent  stated 
their  imwillingness  to  accept  specified 
delays,™  while  19.0  per  cent  of  persons 
responding  to  a  questionnaire  sent  about 
15  dasrs  after  being  sent  a  “First  Delay 
Card”  stated  their  imwlUingness  to  ac¬ 
cept  Identical  specified  delays.™  This 
survey’s  respondents  also  showed  more 
reluctance  to  tolerate  delay,  the  longer 
the  delay  became.  For  example,  of  per¬ 
sons  responding  to  a  questionnaire  sent 
15  days  after  a  “First  Delay  Card,"  11.6 
per  cent  expressed  unwillingness  to  ac¬ 
cept  an  additional  15  day  del^,  while  al¬ 
most  half  rejected  an  additional  delay 
of  more  than  45  days.™ 

Since  it  has  not  been  demonstrated 
that  an  overwhelming  majority  of  per¬ 
sons  will  consent  to  “multiple  dela3rs” 
(in  fact,  the  available  information  sug¬ 
gests  that  such  is  not  the  case) ,  the  costs 
Incurred  in  financing  the  responses  of 
btiyers  consenting  to  “multiple  delays” 
do  not  weigh  as  heavily  in  any  policy 
tu^mment  for  the  Commission  allowing 
sellers  to  construe  silence  as  consent  in 
circumstances  governed  by  9  435.1(b) 
(2)  Furthermore,  even  if  it  were 
demonstrated  that  a  sizeable  majority  of 
buyers  in  “multiple  delay”  situations 
would  prefer  to  wait,  the  number  of  con¬ 
sumers  Involved  in  “multiple  delay”  sit¬ 
uations  should  be  only  a  small  fraction 
of  the  buyers  who  experienced  a  “first 
delay,”  again  indicating  a  much  smaller 
cost  impact.  Also,  the  Commission  is 
acutely  aware  of  the  fact  that  many 
consmners  win  not  return  cards  due  to 
Inertia  and  the  like  and  is  unwilling  to 
allow  sellers  “two  bites”  at  this  apple.™ 

The  Commissi(xi  recognizes  that  a 
seller  faced  with  unanticipated  multiple 
delays  will  be  required  to  meet  a  high 
standard  where  “silence  equals  csmcella- 
tion.”  Although  the  seller  is  dealing  with 
a  delay  ahlch  was  “unanticipated”  (if  it 
were  otherwise  the  seller  would  be  in 
violation  of  9  435.1(a)  of  the  Rule),  the 
seller  in  a  “multiple  delay”  situation  has 
been  put  on  notice  that  there  is  a  prob- 

*«R.  IV,  p.  9330. 

«»R.IV,p.  8781. 

R.  IV,  p.  8785. 

u*Jd. 

“•‘An  unfairness  analysis  will  take  Into 
account  many  basic  economic  facts  and  con¬ 
siderations  .  .  .”,  Pfizer.  Inc.,  supra  at  81. 

U4  An  unfairness  analy^  weighs  the 
burden  and  cost  to  vendors  against  losses  to 
buyers.  Id.  at  62. 


lem  in  getting  the  particular  item 
shipped  and  thus  has  the  opportimity  to 
keep  an  especially  careful  watch  on  the 
developing  situation.  Such  a  seller  also 
is  given  the  opportunity  under  9  435.1  (b) 

(1)  (Iv)  of  the  Rule  to  solicit,  in  advance 
of  a  fmther  unanticipated  delay,  the 
consent  of  a  buyer  to  a  delay  beyrnid  that 
anticipated. 

The  above  considerati(ms  have  led  the 
Commission  to  conclude  that  the  prac¬ 
tice  of  a  seller  in  a  “multiple  delay”  sit¬ 
uation  of  Imposing  a  further  delay  in 
delivery  where  the  buyer  has  not  ex¬ 
pressly  consented  thereto  is  a  violation  of 
Section  5  of  the  Federal  Trade  Commis¬ 
sion  Act.  Section  435.1(b)  (2)  of  the  Rule 
is  in  addition  a  reasonable  prescription 
for  preventing  Section  5  violations. 

Section  435.1(b)  (3)  of  the  Rule  states 
that  it  is  a  Section  5  violation  for  a  seller 
giving  any  option  pursuant  to  9  435.1  (b) 
(1)  or  (b)  (2)  to  fail  to  furnish  a  buyer 
with  adequate  means,  at  the  seller’s  ex¬ 
pense,  to  exercise  such  an  option.  There 
was  virtually  xu>  opposition  in  the  Record 
for  the  proposition  that  the  seller  should 
bear  the  expenses  of  biiyers  (xmununicat- 
ing  their  decisions  cm  options  made  nec¬ 
essary  by  the  Rule.™  The  Commissl(m’s 
Rule  governing  the  use  of  negative  op¬ 
tion  plans,  16  CFR  425,  does  not  require 
that  sellers  supply  postage  paid  forms  to 
buyers  for  use  in  expressing  the  decisiou 
to  pmchase  or  not  to  purchase,  but  the 
negative  option  plan  situaticm  is  readily 
distinguishable  fnun  the  situation  gov¬ 
erned  by  this  Rule;  in  the  negative  op¬ 
tion  situation  the  buyer  is  made  aware  of 
the  steps  he  must  take  to  reject  a  selec¬ 
tion  prior  to  entering  into  any  contrac¬ 
tual  arrangement  with  the  buyer  and 
every  buyer  thus  expects  to  incur  this 
expense  and  potential  inconvenience. 

In  the  situation  governed  by  this  Rule 
the  buyer  who  must  decide  whether  or 
not  to  exercise  an  option  imder  the  Rule 
is  confronted  with  a  situation  which  was 
not  anticipated  at  the  time  he  or  she 
placed  the  order.  He  or  she  should  not 
be  confronted  with  any  more  unantici¬ 
pated  inconvenience  or  expense  than  is 
absolutely  necessary.  It  is  true  that  if 
sellers  are  required  to  pay  for  the  re¬ 
sponses  of  buyers  to  options,  sellers  will 
in  all  likelihood  pass  the  costs  which 
arise  on  to  buyers,  however  in  that  event 
the  cost  of  buying  merchandise,  includ¬ 
ing  the  seller’s  costs  in  paying  for  such 
buyer  responses,  will  be  disclosed  prior 
to  the  time  of  placing  an  order.  Ih  addi¬ 
tion,  Industry  spokesmen  repeatedly 
raised  the  problems  associated  with  ob¬ 
taining  responses  frwn  consumers  to  In- 


“  Direct  Mall/Marketing  Association,  while 
not  objecting  to  the  seller  paying  for  the 
postage  a  buyer  will  need  to  transmit  a  can¬ 
cellation  notice,  did  object  to  prepaid  postal 
devices  as  a  substantial  and  unnecessary 
bmrden.  R.  IV,  p.  8929.  The  Commission  finds 
this  distinction  insubstantial,  especially  in 
light  of  a  submission  from  the  president  of 
DM/MA’s  predecessor  organization.  Direct 
Mall  Advertising  Association,  which  lauded 
business  reply  mall  because  of  “*  *  *  the  con¬ 
venience  It  affords  the  customer.  Also,  re¬ 
houses  can  be  returned  to  the  mailer  at  the 
mailer’s  postage  exp^^Be*”  R-  HI,  p.  679. 


quiries.  The  requirement  that  the  seller 
bear  the  initial  expense  of  buyer  re¬ 
sponses  will  minimize  the  burden  placed 
on  consumers  and  hence  will  Increase  the 
likelihood  of  consumer  response. 

Section  435.1(b)  (3)  of  the  Rule  estab¬ 
lishes  two  related  rebuttable  presump¬ 
tions  which  are  similar  in  content  to  pro¬ 
visions  contained  in  the  published  re¬ 
vised  proposed  Rule,  which  required  a 
seller  to  send  the  specified  notices  to  the 
buyer  by  first  class  mall  accompanied  by 
means  in  writing  (by  business  reply  mail 
or  with  postage  prepaid)  by  which  the 
seller  could  signify  his  option  to  cancel 
the  order  or  accept  delayed  shipment. 
Although  there  was  fairly  wide-spread 
acceptance  of  the  reasonableness  of  such 
requirements,  it  was  pointed  out  that 
other  means  of  communication,  such  as 
the  use  of  the  telephone,  were  of  pos¬ 
sibly  superior  efficacy  and  should  not  be 
forbidden  by  any  Commission  Rule."* 

The  Commission  is  of  the  view  that 
the  methods  for  contacting  buyers  and 
for  provldhig  a  response  mechanism  de¬ 
scribed  In  the  rebuttable  presumption 
are  the  only  methods  which  have  a  pres¬ 
ently  demonstrable  ability  to  insure  that 
buyers  are  provided  with  intelligible  In¬ 
formation  and  are  given  a  meaningful 
opportunity  to  exercise  their  c^ion  to 
cancel  their  order  or  consent  to  delayed 
shipment.  Pursuant  to  its  authority  to 
prescribe  requirements  for  the  preven¬ 
tion  of  imfair  or  deceptive  practices,  the 
Commission  could  have  imposed  In  this 
Rule  the  notice  and  reply  reWrements  of 
the  published  revised  proposed  Rule. 
However,  the  Commission  does  not  wish 
to  absolutely  bar  sellers  from  making  use 
of  other  means  of  communication  which 
are  consistent  with  the  requirements  of 
the  Rffie  and  which  can  be  demonstrated 
to  be  of  equal  or  superior  efficacy  to  the 
methods  contained  in  these  two  rebutta¬ 
ble  presumptions. 

The  final  segment  of  9  435.1(b)  makes 
It  clear  that,  like  the  published  proposed 
Rules,  the  final  Rule  is  not  designed  to 
prevent  a  seller,  who  is  unable  to  make 
shipment  within  the  time  set  forth  in 
9  435.1(a)  (1)  or  within  any  delay  period 
consented  to  by  the  buyer,  from  decid¬ 
ing  to  consider  the  order  cancelled,  noti¬ 
fying  the  buyer  of  this  decision  and  pro¬ 
viding  a  prompt  refund.  This  provision 
of  the  Rule  is  not  a  judgment  of  any 
Commission  that  the  activity  of  any 
seller  in  so  doing  is  not,  under  any  cir¬ 
cumstances,  a  breach  of  contract  or  a 
violation  of  Section  5  of  the  Federal 
Trade  Commission  Act.  It  is  merely  a  re¬ 
sult  of  the  Commission’s  conclusions  that 
the  present  Record  does  not  indicate  that 
such  activity  is  causing  significant  con¬ 
sumer  Injury  and  that  regulating  such 
activity  is  not  necesary  for  the  proper 
functioning  of  the  Rule. 

Section  435.1(c)  of  the  Rule  mandates 
that  sellers  deem  orders  cancelled  and 
provide  prompt  refunds  in  enumerated 
situations.  The  first  three  are  merely  re¬ 
statements  of  those  situations  where  the 
buyer  has  taken  a  course  of  action  or  in¬ 
action  under  9  435.1  (b)  of  the  Rule  which 

“•See,  e.g.,  R.  IV,  pp.  8855,  8983. 
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would  constitute  cancellation  of  the  or¬ 
der  and  oititle  him  to  a  refund.  The 
reasons  for  requiring  sellers  to  deem  ac¬ 
tion  or  inaction  on  the  part  of  a  buyer 
as  a  cancellation  of  an  order  have  been 
discussed  above  and  shall  not  be  repeated 
here. 

The  fourth  situation  mandating  a 
seller  to  deem  an  order  cancelled  and  to 
make  a  prompt  refimd  is  where  the  seller 
has  notified  a  buyer  of  his  inability  to 
make  shipment  and  his  decision  to  can¬ 
cel  the  order  instead.  Section  435.1(b) 
of  the  Rule  specifically  states  that  this 
Rule  does  not  prohibit  a  seller  from  do¬ 
ing  so.  Section  435.1(c)(4)  of  the  Rule 
£issures  that  sellers  opting  to  take  this 
course  of  action  do  in  fact  deem  orders 
cancelled  and  make  prompt  refunds. 

Section  435.1(c)  (5)  is  merely  a  re¬ 
statement  of  the  provision  of  the  revised 
proposed  Rule  which  required  a  refund 
where  the  seller  is  unable  to  ship  within 
30  days  of  receipt  of  an  order  or  within 
the  time  stated  in  the  solicitation  and  in 
addition  falls  to  offer  the  option  pre¬ 
scribed  by  S  435.1(b)  (1).  The  Rule  obvi¬ 
ously  cannot  permit  a  seller  who  (1)  faffs 
to  ship  as  required  and  (2)  in  addition 
violates  the  Rule's  requirement  of  an 
offer  to  the  buyer  to  cancel  the  order  to 
retain  any  benefits  from  the  transaction. 
The  requirement  of  §  435.1(c)  (5)  makes 
it  clear  that  the  Riffe  does  not  permit 
such  unfair  or  deceptive  conduct. 

The  Record,  not  surprisingly,  shows 
widespread  support  for  the  proposition 
that  where  an  order  is  cancelled,  the  sel¬ 
ler  should  provide  a  prompt  refimd."’ 
The  disagreement  over  what  should  con¬ 
stitute  a  “prompt  refund”  is  discussed 
below. 

In  any  action  alleging  a  violation  of 
this  Rule,  the  failure  of  a  seller  to  have 
records  or  other  documentary  proof  es¬ 
tablishing  the  use  of  systems  which  as¬ 
sure  compliance,  in  the  ordinary  course 
of  business,  with  any  requirement  of 
§  435.1  (b)  or  (c)  of  the  Rule  will  create 
a  rebuttable  presumption  that  the  seller 
faffed  to  comply  with  said  requirement. 
Hie  revised  proposed  Rule  made  such  a 
failure  in  It^lf  a  violation  of  the  Rule 
and  such  a  requirement  was  suggested 
by  industry  representatives  as  an  alter¬ 
native  to  the  extensive  recordkeeping 
requirements  of  the  revised  propo^."* 
Although  the  Commission,  on  the  basis 
of  the  Record,  could  have  made  the  es¬ 
tablishment  and  maintenance  of  such 
records  or  other  documentary  proof  an 
absolute  requirement,  it  has  chosen  in¬ 
stead  to  establish  that  the  failure  to  do 
so  will  create  a  rebuttable  presumption 
of  non-compliance  with  the  Rule.  By 
establishing  this  rebuttable  presumption 
the  Cmnmlsslon  provides  businesses  with 
guidance  while  not  preventing  a  business 
not  wishing  to  undertake  a  recordkeeping 
expense  from  rebutting  the  presumption 
and  demonstrating  that  it  has  complied 
with  the  Rule. 


»”See.  e.g.,  R.  in.  pp.  276,  1107,  1277,  1399, 
1498,  1697,  1617,  2077,  R.  IV  pp.  8499,  8748, 
8873A.  8975B,  8986. 

See,  ej§^  B.  IV,  pp.  8876A  (MaU  Order  As¬ 
sociation  at  America) ,  9014  (Parcel  Post  As¬ 
sociation)  9216  (Sears,  Roebuck  &  Co.) . 


The  definition  of  “Receipt  of  a  prop¬ 
erly  cmnpleted  order”  §  435.2(b)  has 
been  rewritten  to  reflect  the  realities  of 
the  marketplace.  The  revised  preposed 
Rule,  published  In  March.  1974,  meas¬ 
ured  events  from  “receipt  of  payment,” 
however,  the  final  Rule  has  adopted  “re¬ 
ceipt  of  a  properly  completed  order”  as 
more  precise  and  also  more  reflective  of 
the  fact  that  credit  sales  are  covered  by 
the  Rule. 

§  435.2(b)  as  it  appears  in  the  final 
Rule  addresses  the  concern  expressed  by 
some  sellers  that  improperly  completed 
order  forms  could  prevent  them  from 
shipping  within  the  time  requirements  of 
the  Rule  and  thus  trigger  the  Rule’s  no¬ 
tice  of  delay  and  refund  provisions."* 
The  final  Qule  eliminates  this  problem  by 
expressly  providing  that  an  order  must 
contain  all  the  Information  needed  by 
the  seller  before  the  time  standards  of 
the  Rule  apply.  Although  the  Rule’s  no¬ 
tice  of  delay  and  refund  provisions  are 
modified  to  take  into  account  illegible  or 
improperly  completed  orders,  the  Rule  is 
not  an  Invitation  for  sellers  to  know¬ 
ingly  enjoy  the  use  of  funds  tendered 
with  such  orders  while  not  imdertaklng 
any  obligations  with  respect  to  the  buy¬ 
ers  placing  the  orders. 

It  should  be  noted  that  §  435.2(b)  has 
also  taken  into  account  sellers’  fears  that 
they  may  be  the  victims  of  unscrupiffous 
buyers.  The  Record  contains  a  number 
of  submissions  expressing  concern  that 
the  Rule  would  facilitate  the  defrauding 
of  sellers  with  “bad  checks.”  §  435.2(b) 
is  responsive  to  such  concerns.  ’The  defi¬ 
nition  makes  it  clear  that  the  seller  is  not 
forced  to  ship  merchandise  or  meet  the 
Rule’s  notice  and  refund  requirements 
where  the  buyer’s  check  or  money  order 
has  been  dishonored  or  where  the  seller 
discovers  that  the  buyer  does  not  qualify 
for  a  credit  sale. 

Finally,  it  should  be  noted  that 
S  435.2(b)  retains  credit  sales  within  the 
Rule’s  scope  where  the  seller  charges  the 
buyer’s  account  prior  to  shipping  the 
merchandise.  The  reasons  for  retaining 
the  scope  of  the  revised  proposed  Rule 
are  discussed  in  detail  below  in  the 
analysis  of  the  Commission’s  decision  to 
not  exempt  credit  transactions. 

The  revised  Rule  published  in  March, 
1974  contained  a  definition  of  “prompt 
refund”  (11(0  of  the  proposal).  The 
final  Rule  has  split  this  definition  into 
individual  “refund”  and  “prompt  re¬ 
fund”  definitions  to  facilitate  under¬ 
standing.  In  addition  both  of  these  defi¬ 
nitions  contain  revisions  from  the  earlier 
proposal  to  reflect  valid  comments  in  the 
Record, 

The  definition  of  “refund”  has  only 
been  altered  for  credit  sales  and  this 
alteration  was  made  to  give  sellers  the 
greatest  possible  flexibility  in  removing 
charges,  preventing  charges  from  being 


See  e.g.,  R.  n,  p.  1641  wherein  Prentice- 
HaU,  Inc.  stated  that  It  received  an  average 
of  122  orders  per  week  which  are  so  Illegible 
or  Incomplete  as  to  make  fulfillment  im¬ 
possible. 

^See,  ejg.,  R.  Ill,  pp.  267,  280,  488,  1045, 
1307,  1625,  1954,  2088,  2246. 


made  and  in  notifying  buyers  of  such 
actions."*  The  Rule’s  requirements  for 
“refunds”  is  credit  sales  are  in  no  way  in¬ 
consistent  with  the  requirements  of  the 
recently  enacted  Pair  Credit  Billing 
Act."*  In  fact  the  requirements  of  the 
Rule  will  facilitate  the  correction  of  any 
“billing  errors”  pursuant  to  the  Act  by 
assuring  that  in,  most  instances,  a  buyer 
availing  himself  of  the  Act’s  provisions 
will  have  some  acknowledgement  from 
the  seller  that  a  charge  for  goods  is  not 
appropriate. 

The  definition  of  “refund”  has  also 
been  drafted  to  make  it  explicit  that, 
where  a  buyer  tenders  payment  in  the 
form  of  cash,  check  or  money  order,  the 
seller  must  return  the  amount  tendered 
in  the  form  of  cash,  check  or  money 
order.  The  Record  has  demonstrated  that 
the  practice  of  sellers  issuing  credit 
memoranda  or  the  like  has  occurred  and 
that  such  a  practice  should  not  be  toler¬ 
ated  where  the  order  is  cancelled  due  to 
a  delay  in  shipping."* 

The  definition  of  “prompt  refund” 
contained  in  the  final  Rule  makes  a  dis¬ 
tinction  between  credit  sales  and  those 
where  the  buyer  has  tendered  payment 
in  the  form  of  cash,  check  or  money 
order!  In  the  latter  case  the  March,  1974 
proposed  Rule’s  7  working  days  require¬ 
ment  for  refunds  remains  unchanged, 
except  that  the  Rule  requires  that  the 
refund  be  sent  to  the  buyer  by  first  class 
mail  within  7  working  days  and  not  that 
it  be  received  by  the  buyer  within  7  work¬ 
ing  days."* 

A  number  of  industry  spokesmen  sug¬ 
gested  that  7  working  days  was  not 
enough  time  to  make  refunds,  even  with 
the  “sent”  modification  in  the  final  Rule. 
The  Mail  Order  Association  of  America 
(MOAA) ,  representing  “most  of  the  na¬ 
tion’s  major  catalog  retailers”,’*  sug¬ 
gested  that  14  working  days  "*  and,  later, 
10  working  days  ’*'  would  be  more  realis¬ 
tic.  Direct  Mail/Marketing  Association, 
with  over  1600  members,"*  also  suggested 
10  working  days."*  MOAA  stated  that  7 
working  days  was  marginal  for  larger 
mail  order  houses,"*  however.  Sears, 
Roebuck  ti  Co.  limited  its  objection  to  the 
refund  provlsicm  of  the  March,  1974  pro¬ 
posed  Rule  to  the  requirement  that  the 


“  A  number  of  industry  spokesmen  pointed 
out  that  th»  III(C)  definition  In  the  March, 
1974  proposed  Rule  was  too  restrictive.  For 
example,  Ooliunbla  House  suggested  that  the 
use  of  the  term  “credit  memorandum”  con¬ 
noted  a  specific  accounting  device.  R.  IV, 
p.  8988. 

"  It  161-171  of  Pli.  93-495  (Oct.  28,  1974) 
codified  at  15  UB.C.  §§  1666-1666j. 

See  e.g.,  R.  II,  pp.  4075,  4652,  4999,  5097, 
5420,  6573,  5919,  6728,  6851,  7216,  R.  IV, 
p.  9286. 

^  A  number  of  submissions  in  the  Record 
pointed  out  that  a  seller  could  not  guarantee 
that  the  U.3.  Postal  Service  would  deliver 
maU  within  a  given  p^dod  of  time.  See,  e.g., 
submission  of  Mall  Ordw  Association  of 
America,  R.  IV,  p.  8666.  The  Commission  rec¬ 
ognizes  the  problem  and  has  corrected  It. 

“5  B.  rv,  p.  8854. 

R.  m,  p.  1416. 

R.  rv,  p.  8886. 

>*R.  IV,  p.  8877. 

>»R.  m,p.  2302. 

R.  IV,  p.  8866. 
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customer  receive  a  refund  within  7  work¬ 
days  days.^  MOAA’s  second  objection 
dealt  specifically  with  the  receipt  within 
seven  working  days  requirement  of  the 
March,  1974  proposal,^  a  requirement 
which  has  been  modified  to  meet  the  ob¬ 
jection.  MOAA’s '  final  objection  dealt 
with  credit  sales,'”  an  objection  which 
has  been  mooted  by  the  final  Rule,  as  is 
discussed  below. 

The  Parcel  Post  Association,  which 
represents  over  200  members,  submitted 
a  revised  proposed  rule  for  consideration 
by  the  Commission  which  Incorporates 
the  final  Rule’s  7  working  day  require¬ 
ment.'**  In  addition  several  companies 
suggested  that  the  7  working  days  re¬ 
quirement  of  the  final  Rule  was  work¬ 
able.'* 

The  Commission  finds  on  the  basis  of 
the  above  Record  that  the  defining  of 
"prompt  refund”  in  terms  of  7  business 
days,  as  is  done  in  the  final  Rule,  is  both 
fair  and  workable.  It  gives  the  buyer  back 
his  money  as  soon  as  possible  while  not 
putting  an  unobtainable  or  unreasonable 
time  constraint  on  sellers. 

Where  there  is  a  credit  sale,  the  Com¬ 
mission  has  defined  “prompt  refimd”  in 
terms  of  one  billing  cycle.  A  number  of 
Industry  spokesmen  express  concern  that 
a  requirement  such  as  7  working  days  for 
refunds  in  credit  sales  would  wreak  havoc 
on  credit  billing  systems  and  was  totally 
unworkable.'*  The  Commission  has  con¬ 
cluded  that  since  the  buyer  has  not  been 
deprived  of  his  money  in  situations  gov¬ 
erned  by  §  435.2(d)  (2)  and  the  practical 
difficulties  involved  with  adjusting  charge 
accoimts  are  widely  acknowledged  tak¬ 
ing  up  to  one  billing  cycle  to  make  a 
“prompt  refund”  where  there  is  a  credit 
sale  is  not  unfair  or  deceptive  and  the 
Rule  refiects  that  finding.'" 

Section  435.2(e)  “time  of  solicitation” 
identifies  the  precise  time  at  which  a 
seller  making  a  solicitation  Incurs  an  ob¬ 
ligation  to  have  the  reasonable  basis 
mandated  by  §  435.1(a)  of  the  Rule. 
Although  a  seller  must  have  a  reasonable 
basis  prior  to  making  the  solicitation,  '* 
the  Commission  recognizes  that  there 
can  be  a  significant  time  lag  between  the 
time  the  seller  has  made  firm  arrange¬ 
ments  for  a  solicitation  and  the  time  such 

“  R.  IV,  p.  9211. 

R.  rv,  p.  8866. 

“»M. 

R.  IV,  pp.  8998, 9014-5. 

"  See,  e.g.,  R.  ni,  p.  1342  (Newmann  & 
Altman,  Inc.) ,  R.  IV,  pp.  8471  (Frederick’s  of 
Holl3rwood) ,  8977  (Popular  Services  Co.) ,  8985 
(Col\unbia  House),  9054  (Hewlett-Packard 
Co.),  9059  (Downe  Communications,  Inc.). 

^  See,  e.g.,  R.  IV,  pp.  8984A  (National  Re- 
taU  Merchants  Association) ,  8866-7  (Mall 
Order  Association  of  America) . 

^“An  unfairness  analysis  wUl  take  into 
account  many  basic  economic  facts  and  con¬ 
siderations,  and  will  permit  a  broad  focus  in 
the  examination  of  marketing  practices.  Un¬ 
fairness  is  potentially  a  dynamic  analytical 
tool  capable  of  a  progressive,  evolving  appli¬ 
cation  which  can  keep  pace  with  a  rapidly 
changing  economy.”  Pfizer,  Ine.,  supra  at  61. 

Pfizer,  Inc.,  supra  at  64. 
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solicitation  reaches  the  public.'*  The 
Commission  therefore  realizes  that  at  the 
time  a  solicitation  is  actually  dissemi¬ 
nated  unanticipated  events  may  have  In¬ 
creased  the  expected  shipping  time 
beyond  that  reasonably  anticipated  at 
the  time  the  solicitation  was  prepared. 
The  Commission  does  not  believe,  on  the 
basis  of  the  available  information,  that 
the  potential  for  consumer  Injury  that 
would  arise  in  those  relatively  rare  in¬ 
stances  covered  by  §  435.2(e)  (2)  and  (3), 
when  weighed  against  the  “substantial 
expense”  contemplated  by  these  provi¬ 
sions,  compels  a  conclusion  that  economic 
fairness  requires  sellers  to  bear  such  an 
expense. 

Note  3  of  the  Rule  exempts  coUect- 
on-delivery  (C.OJ3.)  sales  from  the  ap¬ 
plication  of  the  Rule.  The  Record  con¬ 
tains  almost  no  complaints  or  other  com¬ 
ments  on  C.O.D.  mail  order  transac¬ 
tions  and  neither  of  the  two  published 
proposed  Rules  had  any  application  to 
C.O.D.  mail  order  sales.  Although  the 
Commission  Is  clearly  empowered  to 
“close  all  roads”  as  part  of  the  process 
of  preventing  unfair  or  deceptive  trade 
practices,  the  combinatiem  of  virtually 
no  information  in  the  Record  concern¬ 
ing  abuses  involving  C.O.D.  sales  or  the 
advisability  of  applying  the  Rule  to 
C.O.D.  sales  and  the  lack  of  any  explicit 
notice  to  the  public  that  the  Commis¬ 
sion’s  Rule  might  govern  C.O.D.  sales 
persuades  the  Commission  that,  at  this 
time,  the  exclusion  of  collect-on-delivery 
transactions  from  the  application  of  this 
Rule  is  appropriate. 

Note  4  of  the  Rule  makes  it  clear  that 
the  Rule  does  not  govern  transactions 
regulated  by  the  Commission’s  Rule  en¬ 
titled  “Use  of  Negative  Option  Plans  by 
Sellers  in  Commerce”,  16  CFR  245.'“  Al¬ 
though  there  may  continue  to  be  unfair 
or  deceptive  practices  related  to  the  use 
of  such  plans,  the  Commission  believes 
that  because  of  the  unique  natm-e  of  such 
plans,  amendment  of  16  CFR  245,  rather 
than  promulgation  of  this  Rule,  is  the 
appropriate  path  to  end  any  such  prac¬ 
tices. 

The  language  of  Note  5,  dealing  with 
the  effect  on  State  law  and  mimiclpaJ 
ordinances,  has  been  altered  to  clarify 
its  meaning.  There  has  been  no  altera¬ 
tion  of  the  intended  meaning  of  similar 
provisions  in  the  earlier  proposed  Rules. 

Note  6  is  an  addition  to  the  Rule  to 
make  explicit  the  Intent  of  the  Commis¬ 
sion  that'lf  any  provision  or  application 
of  the  Rule  is  held  invalid  the  remainder 

”•  See,  e.g.,  submission  of  Sears,  Roebuck  & 
Co.,  where  It  Is  pointed  out  that  catalogs  are 
prepared  long  In  advance  of  their  distribu¬ 
tion,  R.  IV.  p.  9203. 

1*®  The  DM/MA  sponsored  analysis  of  com¬ 
plaint  letters  states  that  only  6  of  the  3138 
letters  in  the  Record  Involved  C.O.D.  trans¬ 
actions.  R.  rv.  p.  9290. 

Some  sellers  using  negative  option  plans 
governed  by  16  CFR  245  were  concerned  that 
this  Rule  could  be  construed  as  imposing  re¬ 
quirements  on  users  of  such  plans.  R.  Ill,  p. 
1605  (Book-of-the-Month  Club,  Inc.). 
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of  the  Rule  or  its  application  elsewhere 
shall  not  be  affected. 

Note  7  establishes  the  effective  date 
of  the  Rule.  There  was  very  little  com¬ 
ment  in  the  Record  on  what  the  period 
of  time  should  be  between  the  promul¬ 
gation  of  the  Rule  and  the  date  upon 
which  the  Rule  becomes  effective.'** 

The  Commission  believes  that  since  the 
Rule  makes  express  provision  for  the  use 
of  previously  prepared  advertising  ma¬ 
terials  after  the  effective  date  of  the  Rule 
and  has  otherwise  been  designed  to  place 
as  small  a  burden  on  sellers  consistent 
with  protecting  the  public  interest  pro¬ 
viding  for  the  Rule  to  become  effective 
100  days  after  promulgation  will  be 
ample  time  for  sellers  to  bring  themselves 
into  compliance. 

It  should  be  noted  that  although  the 
Rule,  in  some  Instances,  will  allow  sellers 
to  use  advertising  materials  prepared 
prior  to  the  effective  date  of  the  Rule 
which  would  otherwise  be  in  violation  of 
§  435.1(a)  (1),  the  remainder  of  the  Rule 
will  be  £q)plicable  to  all  sellers  where  a 
seller  receives  a  properly  completed  order 
on  or  after  the  effective  date  of  the  Rule, 
regardless  of  whether  the  seller’s  solicita¬ 
tion  is  exempt.  The  Commission,  while 
recognizing  toat  sellers  may  face  prac¬ 
tical  problems  with  the  preparation  and 
use  of  advertising  materials,  does  not  be¬ 
lieve  that  these  problems  should  be  used 
as  an  excuse  for  escaping  the  notice  and 
refund  provisions  of  the  Rule. 

C.  Requests  for  exemption  from  appli¬ 
cation  of  the  rule.  A  number  of  requests 
were  received  by  the  Commission  for  the 
exemption  of  certain  mail  order  transac¬ 
tions  from  the  scope  of  the  Rule.  The  fol¬ 
lowing  is  a  discussion  of  the  various  re¬ 
quests  and  of  the  Conunisslon’s  decisions 
granting  or  denying  such  requests. 

1.  Credit  transactions.  Direct  Mail/ 
Marketing  Association  sought  to  exclude 
credit  transactions  arguing  that  the 
number  of  complaints  involving  credit 
mail  order  transactions  found  in  the 
Record  is  insignificant.'**  While  it  is  true 
that  most  of  the  consumer  complaints 
received  by  the  Commission  Involved 
prepaid  orders,  a  substantial  number  of 
complaints  involved  credit  transac¬ 
tions.'** 

Comment  came  almost  entirely  from  two 
mail  order  trade  associations:  Mail  Order  As¬ 
sociation  of  America  (MOAA)  and  Direct 
MaU/Marketlng  Association  (DM/MA  which 
at  the  time  of  the  comment  was  named  Direct 
Mail  Advertising  Association).  MOAA  stated 
that  “To  cover  catalogs  and  other  media  in 
process  or  effect,  and  to  avoid  significant 
changeover  problems  of  mail  order  houses 
during  the  peak  Christmas  holiday  season, 
the  Rule  should  not  be  made  effective  earlier 
than  six  months  after  promulgation,  and 
should  not  apply  to  media  printed  prior  to 
the  effective  date.”  RIV.,  p.  8866.  Representa¬ 
tives  of  DM/MA  also  argued  f<»r  a  six  month 
period  between  promulgation  and  the  effec¬ 
tive  date.  R.  m.  pp.  1704  and  2302. 

“»  See,  R.  m,  pp.  2299-2300,  R.  IV,  pp.  8923- 
26. 

‘‘‘The  DM/MA  sponsored  survey  of  con- 
smner  complaints  in  the  Record  indicates 
that  141  Involved  credit  transactions.  R.  IV, 
p.  9290. 
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Direct  Mail/Marketing  Association 
also  attacked  the  extent  of  the  Rule’s 
coverage  of  credit  transacticms  as  “un¬ 
realistic”  and  “imf  air."  “*  DM/MA 
charged  that  “[lit  is  neither  logical  nw 
fair  to  Impose  a  delivery  obligation  on 
the  seller  vis-a-vis  a  buyw  who  has  in¬ 
curred  no  pre-delivery  obligation  to  pay 
••*”“*  The  Commission  notes  thai 
DM/MA’s  assertions  are  not  imiversally 
shared  by  industry  spokesmen.  The  Mail 
Order  Association  of  America  supported 
regrulation  of  mail  order  credit  transac¬ 
tions  and  declared  that  “lilt  is  proper 
that  ‘receipt’  of  a  credit  order  should 
begin  at  the  time  when  the  customer’s 
account  is  charged.”  The  Commission, 
upon  review  of  the  entire  Record,  rejects 
DM/MA’s  assertions  and  finds  that  the 
Record  amply  jiistihes  the  action  taken 
by  the  Commission  in  the  area  of  credit 
transactions.^* 

While  the  consumer  who  paid  In  ad¬ 
vance  may  feel  more  oppressed  when 
faced  with  non-delivery  or  late  delivery 
of  merchandise,  all  consumers  who  order 
mall  order  merchandise  are  the  victims 
of  unfair  or  deceptive  practices  when  the 
seller  who  solicited  their  orders  lacked 
a  reasonable  basis  for  expecting  to  be 
able  to  ship  within  30  days  of  receipt  of 
the  orders  or  within  the  time  stat^  In 
the  solicitations.  All  consumers  who 
order  mall  order  merchandise  and  who 
are  faced  with  a  delay  In  shliHnent  be¬ 
yond  thirty  dasrs  or  the  time  repres^ted 
by  the  seller  are  also  victims  of  unfair 
or  deceptive  practices  where  they  are  un¬ 
able  to  cancel  the  order  and  obtain, 
where  applicable,  a  refiuid  or  credit  ad¬ 
justment.  In  conclusion,  the  Commission 
finds  that  the  abuses  present  in  the  mall 
order  industry  which  are  addressed  by 
the  Rule  are  present  or  are  capable  of 
being  used  in  all  types  of  mail  order 
transactions  within  the  scope  of  the 
Rule.  Thus  the  Commission  finds  that 
the  exclusion  of  credit  transactions 
would  run  contrary  to  the  evidence  in  the 
Record  and  In  addition  would  seriously 
dilute  and  imdermine  the  effectiveness 
of  the  Rule. 

An  examination  of  the  newly-enacted 
Pair  Credit  Billing  Act  “*  reveals  that  the 
enactment  of  this  legislation  does  not 
obviate  the  need  for  Commission  action 
in  the  area  of  mail  order  credit  sales. 
The  only  area  governed  by  the  Rule 
which  is  affected  by  the  Act  is  the  billing 
for  goods  not  delivered.  The  provisions  of 
the  Act  relevant  to  a  consideration  of  the 
Rule  were  intended  to  govern  “billing 
errors”  “*  while  the  Rule  is  intended  to 

R.  IV,  p.  8924. 

>*•  R.  rv,  p.  0925. 

R.  m,  p.  1418. 

“•The  Record,  In  fact,. Justifies  the  Inclu¬ 
sion  of  all  credit  sales  of  mall  order  mw- 
ehandlse  within  the  scope  of  the  Rule.  How¬ 
ever,  neither  published  proposed  Rule  ex¬ 
plicitly  covered  all  credit  transactions.  Ihe 
Commission  wishes  to  give  every  reasonable 
opportunity  for  notice  and  comment  upon 
the  scope  of  TYade  Regulation  Riiles  and  has 
therefore  decided  to  retain  tiie  acop^  of  the 
published  revised  prc^x>eed  Rule. 

^11161-171  of  Ph.  93-495  (October  28. 
1974)  Codified  at  15  UH.C.  Ii  1666-1668J. 

“•  Id.  at  i  161,  15  UJ3.C.  I  1666. 


govern  the  entire  mail  order  transaction 
and  to  preveat  the  occurrence  of  such 
“errors”  In  mail  order  transactions  where 
a  refund  Is  called  for. 

2.  Premium  offers  and  promotions.  The 
Premium  Advertising  Association  of 
America  sought  to  exclude  promotions 
and  premium  offers  arguing  that  re¬ 
sponding  consumers  seek  to  take  advan¬ 
tage  of  a  unique  bargain  and,  since  such 
articles  often  cannot  be  obtained  else¬ 
where,  consumers  want  the  merchandise 
not  a  refimd.***  It  was  also  argued  that 
the  mail  cost  for  notification  of  customers 
(HI  a  temporarily  out  of  stock  premium 
involving  a  modest  cash  requirement  may 
operate  to  destroy  a  substantial  part  of 
the  premium  advertising  business,  conse¬ 
quently,  in  the  alternative,  an  exemption 
for  items  less  than  $10.00  was  sought.”* 
While  these  so-caUed  “box  top”  type  of¬ 
fers  may  “represent  a  promotional  rather 
than  a  profit-making  activity”,”*  the 
Record  contains  a  significant  number  of 
consumer  complaints,  primarily  related 
to  non-delivery,  involving  premium  of¬ 
fers.”*  The  fact  that  a  significant  number 
of  consvuners  took  the  time  and  expense 
to  complain  about  dissatisfaction  with 
transactions  involving  small  amoimts  of 
money  strongly  suggests  that  an  exclu¬ 
sion  of  premium  offers  would  not  be  In 
the  public  interest.  In  additiem,  the  Rec¬ 
ord  shows  that  43  per  cent  of  the  over 
3000  consumer  complaint  letters  involved 
amounts  of  $10  or  less.”*  ’The  suggestion 
that  a  precedent  for  an  exemption  (^  low 
dollar  amount  transactions  exists  In  the 
Commission’s  Trade  Regulation  Rule 
concerning  a  Cooling-Off  Period  for 
Door-to-Door  Sales,  16  CJ’Jl.  429,“*  is 
inapposite.  In  promulgating  that  Trade 
Relation  Rule  the  Commission  justified 
the  exclusion  of  sales  imder  $25.00  by  ob¬ 
serving  that  “Virtually  all  of  the  exam¬ 
ples  of  the  sort  of  sales  which  outraged 
consumers  were  for  amoimts  in  ex(;ess  of 
$25.00.”  ”*  In  the  present  proceeding  the 
Commission  has  received  more  that  1300 
complaints  involving  mail  order  sales  of 
$10.00  or  less  and  there  is  no  substantial 
information  to  justify  such  an  exclusion. 

3.  Specialty  items  and  sales  bettoeen 
businesses.  Still  another  Industry  trade 

“  R.  n.  p.  1667. 

“» R.  IV,  p.  8464.  See  also  R.  IV,  pp.  8118- 
8119  (General  MUls,  Inc.),  8469-8470  (Scott 
Piq>er  Company),  8488-8490  (General  Foods 
Corporation),  and  8499-8500  (National  Pre¬ 
mium  ScUea  Executives,  Inc.). 

“*R.  TV,  p.  8464  (Submission  of  Premium 
Advertising  Association  of  America). 

“•See.  e.g..  R.  n.  pp.  608,  611,  781,  785,  796, 
821,  872,  1132,  1139,  1160,  1163,  1203,  1214, 
2042,  3128,  3443,  3473,  3612,  3826,  3885,  4037, 
4066,  4137,  4487,  4595,  4650,  4776,  4804.  4893. 
5063,  5110,  5268,  6801,  6708,  5787,  5858,  6890, 
5913,  6067,  6164,  6155,  6206,  6224,  6237,  6267, 
6562,  6609,  6726,  7166,  7192,  7399,  7416,  7416, 
7708,  7723, 

“»R.  IV,  p,  9391  (The  DM/MA  analysis  of 
toe  consumer  complaints  states  that  of  toe 
3138  complaint  letters  In  toe  Record,  656  In¬ 
volved  amounts  of  less  than  $6  and  693  In¬ 
volved  amounts  of  between  $6  and  $10.). 

“•R.IV.p.8465. 

Trade  Regulation  Rule  Concerning  a 
Cooling-Off  Period  for  Door-to-Door  Sales, 
Statement  of  Basis  and  Purpose  at  31  Fed. 
Reg.  22946  (1972). 


association.  Specialty  Advertising  Asso¬ 
ciation  International,  sought  to  exclude 
specialty  Items  such  as  calendars,  pens, 
ashtrays,  etc.,  bearing  advertising  mes¬ 
sages,  which  are  not  sold  to  the  general 
consuming  public.”*  The  contention  was 
also  made  that  sales  between  businesses 
should  not  fall  within  the  purview  of  the 
Rule.”*  The  Record  demonstrates,  how¬ 
ever,  that  businessmen  have  encountered 
the  same  problems  as  the  general  public 
when  dealing  with  distant  mail  order 
sellers  ”*  and  that  there  is  no  compelling 
reason  to  treat  them  differently  from 
other  members  of  the  consuming  public. 

4.  Magazine  subscriptions.  ’The  Maga¬ 
zine  Publishers  Association,  as  well  as 
several  individual  publishers,  argued 
that  because  of  their  special  nature, 
magazine  subscriptions  should  not  be 
covered  by  the  Rule.”*  These  arguments 
centered  around  explaining  why  maga¬ 
zine  subscriptions  often  cannot  be  com¬ 
menced  within  the  30-day  delivery  pe¬ 
riod  specified  In  the  revised,  proposed  and 
final  Rules. 

The  Commission  finds  no  compelling 
reason  why  magazine  publishers  who  are 
imable  to  ship  the  first  issue  within 
thirty  days  of  receipt  of  an  order  can¬ 
not  simply  disclose  the  anticipated  time 
between  the  order  and  shipment  of  the 
first  Issue.  Time,  Inc.  attempted  to  ex¬ 
plain  Its  opposition  to  the  application 
of  the  Rule  to  magazine  subscriptions  by 
stating  that  the  inclusion  of  shipping 
time  would  result  In  a  decrease  in  the 
rate  of  response  to  subscription  solicita¬ 
tions  for  reasons  other  than  conscious 
adverse  consumer  reaction  to  the  dis¬ 
closed  shipping  time;  "Anything  con¬ 
tained  in  a  solicitation  which  is  not  es¬ 
sential  and  basic  information  which  the 
recipient  requires  to  enter  his  order  must 
result  in  a  reduction  of  response^  (em¬ 
phasis  in  the  original)  .*** 

The  Commission  has  made  a  deter¬ 
mination  that  lnf(xrmatlon  disclosing 
shipping  time  is  material  and  must  be 
disclosed.  In  addition,  the  assertion  by 
Time,  Inc.  that  the  inclusion  in  a  solici¬ 
tation  of  anything  “which  is  not  essential 
and  basic  Information”  will  hurt  sales 
does  not  appear  to  be  an  Iron  rule  gov¬ 
erning  the  actual  practices  of  magazine 
publishers  including  Time,  Inc.  For  ex¬ 
ample,  the  Commission  notes  that  a 
solicitation  for  subscriptions  to  FOR¬ 
TUNE  magazine,  a  Time,  Inc.  publica¬ 
tion,  In  the  June.  1974  issue  of  MONEY 
magazine,  also  a  Time,  Inc.  publication, 
ran  to  well  over  300  words.  The  Com¬ 
mission  also  notes  that  a  solicitation  for 
subscriptions  to  MONEY  appearing  In 

“•R.  m.  pp.  1430-1437. 

*Sce,  e.jr.,  R.  IV,  pp.  8076  (Pioneer  Co.), 
9259  (Commerce  Clearing  House,  Inc.). 

“•  See,  e.g..  R.  II,  p.  6784,  R.  IV,  p.  8487. 
•“R.  in,  pp.  1488-1445;  R.  IV,  pp.  8807- 
8836.  See  also  R.  IV,  pp.  8627  (Trailer  Life) , 
8629  (Golf  Digest) ,  8542  (Consumers  Digest) , 
8658  (Antique  Monthly),  8561  (Science 
News),  8746  (McCall'S),  8761  (Readers’  Di¬ 
gest),  8803  (Hearst  Magazines),  8839  (Red- 
book).  8852  (Time),  8970  (Magazine  Dlvl- 
slon/Meredlth  Corporation),  9065  (Ladles 
Home  Journal) . 

“R.  IV,pp.  8967-8. 
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the  May,  1974  issue  of  MONEY  contained 
over  250  words."* 

To  the  extent  that  the  Inclusion  of 
shipping  information  may  unconsciously 
affect  the  decision  making  process  of 
potential  subscribers,  the  Commission 
believes  that  any  such  adverse  effect  is 
greatly  outweighed  by  the  need  for  the 
Rule  to  apply  to  magazine  subscrip¬ 
tions.'**  The  Commission  is  aware  of  no 
reason  why  publishers  of  magazines  can¬ 
not  disclose  the  anticipated  time  period 
between  receipt  of  an  order  and  the 
shipment  of  the  first  issue  in  a  way  which 
will  not  be  false  or  deceptive.’® 

P’inally,  the  Magazine  Publishers  As¬ 
sociation  asserted  that  the  Commission 
already  established  as  reasonable  a 
period  longer  than  30  days  for  the  begin¬ 
ning  of  a  magazine  subscription: 
“This  entry  period  was  established  by  the 
Commission  in  the  various  ‘cease  and  de¬ 
sist’  orders  it  issued  over  the  past  several 
years  concerning  the  trade  prac¬ 
tices  of  field  selling  subscription 
agencies.”  ’**  The  Association  cited  order 
provisions  requiring  customer  orders  to 
be  entered  with  publishers  no  later  than 
60  days  after  the  date  of  sale  and  to  re- 
fimd  money  to  persons  not  receiving 
magazines  within  120  days  of  the  date 
of  sale.  ‘‘Inherent  in  these  two  provisions 
is  a  recognition  by  the  Commission  of  a 
minimum  of  60  days  for  the  transit  of 
orders  and  entry  of  subscription  service 
by  the  publishers  as  a  reasonable  stand¬ 
ard  for  the  industry.” 

The  Commission  has  indeed  issued 
cease  and  desist  orders  containing  the 
language  cited  by  the  Association. 
Public  Circulation  Service,  Inc.,  81 
P.T.C.  187  (1972),  Subscription  Bureau, 
Inc.,  81  P.T.C.  201  (1972),  Dixie  Reader’s 
Service,  Inc.,  81  P.T.C.  215  (1972) ,  Inter- 
state  Publishers  Service,  Inc.,  et  al,  82 
P.T.C.  364  (1973).  All  four  of  the  above 
cited  cases  Involved  consent  orders  with 
respondents  pursuant  to  Section  2.34(b) 
of  the  Commission’s  Rules  of  Practice. 

The  argument  of  the  Association  that 
bringing  mail  order  subscriptions  within 
the  purview  of  the  Rule  conflicts  with 
the  action  taken  in  those  four  cases  is  de- 


“*  Although  the  two  solicitations  described 
here  are  not  part  of  the  Record  In  this  pro¬ 
ceeding,  their  content  is  not  open  to  factual 
dispute. 

i“The  Record  is  replete  with  consumer 
complaints  of  non-delivery  or  unreasonable 
delays  in  delivery  of  magazine  subscriptions. 
See,  e.g.,  R.  n,  pp.  700,  810,  937,  942,  947, 
948,  150,  1155,  1217,  1243,  1337,  1340,  1341, 
1342,  1345,  1347,  1350,  1499,  1588,  1657,  1726, 
1732,  1840,  1903,  1985,  2055,  3013,  3101,  3125, 
3318,  3389,  3589,  3747,  3805,  3904,  4130,  4235, 
4292,  4439,  4461,  4577,  4690,  4758,  4830  4850, 
4881,  5009,  5033,  5047,  5060,  5126,  5658, 
5732  5954,  6012,  6191,  6204,  6317,  6485,  6603, 
6632,  6731,  6844,  6863,  6865,  6909,  6915,  6919, 
7005,  7023,  7100,  7171,  7412,  A  spokesman  for 
the  Kansas  Attorney  General  stated  that 
“Problems  with  regard  to  the  shipment  of 
magazines  have  gone  completely  out  of 
hand  .  .  .”  R.  Ill,  p.  612. 

Time,  Inc.  suggested  that  such  may  not 
be  the  case,  however,  this  argument  Is  re¬ 
jected  by  the  Commission  as  insubstantial.  R. 
IV,  p.  8956. 

R.  IV,  p.  8812. 
l«T/d. 


fective  for  a  number  of  reasons.  Pirst,  the 
cease  and  desist  orders  were  responsive 
to  abuses  alleged  to  have  been  commit¬ 
ted  by  field  selling  subscriptions  agencies, 
not  by  magazine  publishers,  and  the 
cases  involved  consent  agreements  where 
it  cannot  justifiably  be  said  that  the 
Commission  established  a  time  period  for 
the  start  of  magazine  subscriptions  ap¬ 
plicable  to  the  entire  magazine  industry. 
The  ur3  of  case-by-case  adjudication  to 
establish  industry-wide  standards  has 
been  criticized  as  depriving  agencies  of 
a  broad  range  of  criticism,  ideas  and 
data,  see,  e.g..  National  Petroleum  Re¬ 
finers  Association  v.  F.T.C.,  supra  at 
682.  The  development  of  such  a  stand¬ 
ard  for  an  industry  in  consent  orders  in¬ 
volving  a  related  industry  would  be  even 
more  open  to  such  criticism. 

Second,  the  orders  referred  to  merely 
require  that  the  respondent  sellers  give 
conspicuous  notice  that  a  buyer  can  re¬ 
quest  a  refund  if  the  magazine  isn’t  re¬ 
ceived  within  a  specified  time  period  (a 
clear  warning  that  the  buyer  may  have 
to  wait  that  long)  and  to  refund  money 
upon  such  requests.  Thus,  the  sellers  in 
the  cease  and  desist  orders  mentioned  by 
the  Association  are  required  to  provide 
the  very  type  of  notice  which  the  Asso¬ 
ciation  claims  its  members  cannot  make. 

In  addition  the  cease  and  desist  orders 
set  an  outside  time  limit  for  delivery  be¬ 
yond  which  the  buyer  can  demand  a  re¬ 
fund.  The  Rule  does  not  establish  any 
absolute  period  as  reasonable  for  the 
delivery  or  shipment  of  merchandise  as 
suggested  by  the  Association.  The  Rule 
merely  states  that  if  the  seller  has  rea¬ 
son  to  believe  that  shipment  will  not  be 
made  within  30  days  of  receipt  of  the 
order,  the  anticipated  time  of  shipment 
must  be  disclosed  and  if  the  seller  can¬ 
not  in  fact  ship  within  30  days  of  receipt 
of  the  order  or  within  the  time  repre¬ 
sented  to  the  buyer,  the  seller  must  give 
the  buyer  an  opportunity  to  cancel  the 
order. 

5.  Customized  or  made-to-order  mer¬ 
chandise.  Manufacturers  of  made-to- 
order  and  customized  merchandise, 
which  may  take  longer  than  30  days  to 
prepare  and  ship,  likewise  sought  ex¬ 
emption  from  the  rule.’"  However,  no  in¬ 
dustry  spokesman  explained  persuasively 
why  such  merchandisers  cannot  affirma¬ 
tively  disclose  the  estimated  shipping 
time  in  their  order  solicitations.  In  addi¬ 
tion,  the  difficulties  raised  by  some 
spokesmen  with  the  revised  proposed 
Rule’s  requirement  of  silence  does  not 
equal  consent  to  a  delay’"  have  been 
alleviated  by  the  flexible  requirements 
of  the  promulgated  rule. 

Industry  representatives  admitted  in 
their  submissions  that  at  times  they  can 
not  ship  goods  within  30  days.’"  Thus, 
the  Record  establishes  that  the  potential 
for  consumer  Injury,  which  the  Rule  is 
designed  to  end,  exists  in  this  segment 


^See,  e.g..  R.  IV,  pp.  8056  (uniforms), 
8084  (church  BiiUetlns) ,  8006  (desk  diaries) , 
8114  (business  calendars),  8644  (furniture). 

^R.  rv,  p.  8065  (Elln  Uniform  Manufac¬ 
turing  Co.). 

See,  e.g.,  8056, 8084. 


of  the  mail  order  industry.  The  Commis¬ 
sion  therefore  concludes  that,  in  the  ab¬ 
sence  of  any  persuasive  reasons  for  ex¬ 
emption,  the  request  for  an  exemption 
should  be  denied. 

6.  Seed  and  nursery  businesses.  Sub¬ 
missions  of  seed  and  nursery  businesses 
maintained  that  they  should  be  given 
an  exemption  because  such  items  are 
‘‘shipped  at  the  proper  planting  time  for 
the  customers’  area”,  which  they  say  is 
disclosed  in  ads  and  solicitations,  and 
since  this  future  shipment  date  depends 
on  so  many  variables  it  can  never  be 
‘‘clearly  and  conspicuously  stated”  in  the 
solicitation  to  which  the  buyer  re¬ 
sponds.’”  These  submissions  also  point 
out  that  the  buyers  of  seeds  and  plants 
do  not  expect  shipment  within  30  days 
but  at  the  proper  time  for  planting. 

The  Commission  has  received  a  num¬ 
ber  of  complaints  from  consumers  in¬ 
volving  mail  order  nurseries,’”  but  has 
concluded  that  although  there  are  ap¬ 
parently  abuses  which  may  merit  Com¬ 
mission  action,  the  nursery  industry  is  so 
unique  that  it  cannot  be  adequately  reg¬ 
ulated  by  this  Rule.  Thus,  the  sale  of 
seeds  and  growing  plants  is  excluded 
from  coverage  of  the  Rule. 

7.  Mail  order  photo  finishing.  A  num¬ 
ber  of  trade  associations  concerned  with 
mail  order  photo  finishing’”  and  mail 
order  photo  finishing  businesses  pro¬ 
tested  the  published  proposed  Trade 
Regulation  Rules.  Although  the  great 
bulk  of  the  criticism  from  mail  order 
photo  finishing  industry  spokesmen  cen¬ 
tered  aroxmd  the  record  keeping  pro¬ 
visions  of  the  proposed  Rules,  the  Record 
reflects  their  concern  that  the  Rule’s 
application  to  their  industry  will  impose 
a  substantial  burden  while  not  producing 
measurable  consumer  benefit. 

The  Record  indicates  that,  although 
the  Commission  has  received  a  number 
of  consumer  complaints  concerning  mail 
order  photo  finishing,'”  the  problem  as¬ 
sociated  with  mail  order  film  processing 


R.  IV,  pp.  8072-8073  (Henry  Field  Seed 
and  Nursery  Co.)  8091  (Andrews  Nursery 
Company),  8099-8101  (Stern’s  Nurseries, 
Inc.),  811(1-8111  (Michigan  Bulb  Company), 
8139-8140  (Stark  Bros.  Nurseries  &  Orchards 
Company),  8185-8186  (Buntings  Nurseries), 
8197-8198  (Star  Roses),  8238  (RocknoU  Nurs¬ 
ery),  8249  (Wolfe  Nursery),  8309-8312  (Geo. 
W.  Park  Seed  Co.,  Inc.),  8339-8341  (Hou.se  of 
Wesley,  Inc.),  8371-8372  (Spring  Hill  Nurs¬ 
eries  Co.),  8420-8422  (American  Seed  Trade 
Association,  Inc.),  8472-8475  (American  As¬ 
sociation  of  Nurserymen,  Inc.  and  Mail  Order 
Association  of  Nurserymen),  8486  (H.  G. 
Hastings  Co.).  See  also,  R.  IV,  at  8465  (En¬ 
velope  Manufacturers  Association) ,  8846  (As¬ 
sociated  Third  Class  MaU  Users),  9006  (Par.- 
cel  Post  Association) . 

See,  e.g.,  R.  H,  pp.  1766,  1764,  1934,  5016, 
6045,  5933,  6973,  6974,  6100,  6400,  6570,  6618, 
6670. 

See,  e.g.,  R.  in,  pp.  1651  (National  Asso¬ 
ciation  of  Photographic  Manufacturers,  Inc.) , 
1667  (Master  Photo  Dealer’s  Finishers’  Assoc- 
ciatlon) . 

See,  e.g.,  R.  m,  pp.  1064,  1096,  1121,  1122, 
1205,  1215,  1229,  1239,  1649. 

US  The  Dli/MA  sponsored  analysis  of  con¬ 
sumer  letters  states  that  the  Record  contains 
34  complaints  involving  maU  order  photo 
finishing,  R.  IV,  p.  9290. 
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are  not  the  same  as  those  which  are  the 
primary  focus  of  the  Rule.  Photo  finish¬ 
ing  is  essentially  a  service  with  normally 
very  rapid  processing  and  remailing  to 
the  customer.’™  There  is  virtually  nothing 
in  the  Record  to  indicate  that  mail  order 
photofinishers  solicit  orders  when  they 
do  not  have  a  reasonable  basis  to  expect 
.shipment  within  30  days  of  receipt  of  an 
order  or  that  photo  finishers  encounter, 
with  any  significant  frequency,  situations 
w'here  they  become  aware  that  tliey  will 
not  be  able  to  ship  an  order  wuthin  30 
days. 

Uix)n  reflection,  the  Commission  con¬ 
cludes  Uiat  in  the  case  of  the  mail  order 
photo  finishing  industry  the  customer  Is 
ordering  a  service  and  not  merchandise 
to  be  shipped  and  there  is  the  absence 
of  the  “back  order”  situation  which  often 
occurs  with  mail  order  merchandise.’™ 

As  a  result  the  available  information  ap¬ 
pears  to  support  the  contention  that 
most  of  the  problems  associated  with 
mail  order  photo  finishing  delays  are  the 
result  of  loss  or  theft  and  not  “mere” 
delays  in  shipping  orders.™*  Thus,  film 
processing  is  exempted  from  the  scope 
of  the  Rule. 

CHAPTER  VI.  MECHANICS  OF  THE  RULE 

The  following  discussion  of  the  me¬ 
chanics  of  the  Rule  is  in  many  respects  a 
restatement  of  the  information  con¬ 
tained  in  the  previous  discussion  of  the 
Basis  for  the  Rule.  It  is  included  to  pro¬ 
vide  a  brief  analysis  of  the  requirements 
of  the  Rule  without  the  detailed  legal 
discussions  and  analysis  of  the  Record 
contained  in  the  Basis  for  the  Rule  sec¬ 
tion.  This  discu.ssion  is  provided  to  ac¬ 
quaint  the  reader  with  the  general  pro¬ 
visions  of  the  Rule  and  is  not  designed 
to  be  an  exhaustive  description  of  the 
Rule’s  requirements. 

A.  Transactions  qoverned.  The  Rule 
governs  all  transactions,  except  collect- 
on-delivery  transactions  and  those  credit 
transactions  where  the  seller  does  not 
charge  the  buyer’s  account  prior  to  ship¬ 
ment,  wherein  the  seller  solicits  an  order 
for  the  sale  of  merchandise  to  be  or¬ 
dered  by  the  buyer  through  the  mails. 

B.  Requirements  at  the  time  of  solici¬ 
tation.  The  Rule  requires  a  seller  to  pos¬ 
sess,  at  the  time  of  solicitation  of  an 
order,  a  reasonable  basis  to  expect  that 
he  will  be  able  to  ship  merchandise 
within  that  time  clearly  and  conspicu¬ 
ously  stated  in  such  solicitation  or,  if  no 
time  is  stated  in  such  solicitation,  within 
30  days  after  receipt  of  a  properly  com¬ 
pleted  order.  “Receipt  of  a  properly 
completed  order”,  “shipment”  and  “solic¬ 
itation”  are  clearly  defined  in  5  435.2 
(a),  (b)  and  (e).  5  435.2  (b)  and  (e) 
are  discussed  in  detail  below. 

The  Rule  also  provides  guidance  to 
businesses  as  to  what  the  Commission 
will  accept  as  a  reasonable  basis  for  ex- 

i™It  is  estimated  that  most  orders  are  on 
their  way  back  to  the  customer  within  48 
hours  of  receipt.  R.  Ill,  p.  1658. 

ITT  For  example,  Sunset  House  stated  that 
tt  encounters  200,000  “back  orders”  a  year. 
R.  IV,  p.  8760. 

See,  e.g..  Statement  of  Mall  Enterprises, 
Inc.,  R.  Ill,  p.  1229. 


pecting  to  be  able  to  ship  within  the  ap¬ 
plicable  time:  the  use  of  systems  and 
procedures  which  assure  the  shipment 
of  merchandise,  in  the  ordinary  course 
of  business,  within  the  applicable  time. 
The  Rule  also  states  that  the  seller’s  lack 
of  documentary  proof  establishing  the 
use  of  such  systems  and  procedures  will 
create  a  rebuttable  presumption  that  the 
seller  lacked  a  reasonable  basis.  , 

C.  “First  Delay"  notice  requirement: 
i  435.1(b)  (1) ,  A  “first  delay”  situation 
exists  where  a  seller  is  unable  to  ship 
merchandise  within  the  time  clearly  and 
conspicuously  stated  in  a  solicitation,  or 
if  no  time  is  so  stated,  within  30  days  of 
receipt  of  a  properly  completed  order 
from  the  buyer.  “First  delay”  situations 
are  governed  generally  by  §  435.1(b)  (1). 

In  a  “first  delay”  situation  the  seller  is 
required  to  offer  the  buyer  an  option 
either  to  consent  to  the  delay  or  to  can¬ 
cel  the  order  and  receive  a  prompt  re¬ 
fund.  The  offer  must  be  made  within  a 
reasonable  time  after  the  seller  first  be¬ 
comes  aware  that  he  is  confronted  with 
a  “first  delay”  situation,  but  in  no  event 
later  than  the  applicable  time  set  forth 
in  §  435.1(a)  (1).  'The  information  which 
must  be  included  within  any  offer  of  the 
option  is  specified  by  §5  435.1  (b)  (1)  (1), 
(b)  (1)  (U)  and  (b)(1)  (iii)  of  the  Rule. 
'The  seller  must,  pursuant  to  §  435.1(a) 
(3),  have  a  reasonable  basis  for  making 
a  representation  regarding  a  definite  re¬ 
vised  shipping  date.  In  addition,  where  a 
seller  lacks  a  reasonable  basis  for  making 
any  representation  regarding  a  definite 
revised  shipping  date  §  435.1(a)  (3)  of 
the  Rule  requires  that,  in  any  offer  of  an 
option,  the  seller  inform  the  buyer  of 
the  reason  or  reasons  for  the  delay. 

D.  No  buyer  response  in  “First  Delay" 
situations.  Under  §  435.1.(b)  (1)  the  sig¬ 
nificance  of  no  response  from  a  buyer  to 
a  notice  of  delayed  shipment  depends 
upon  the  nature  of  the  “first  delay.” 
Where  a  seller  in  a  “first  delay”  situation 
supplies  the  buyer  with  a  definite  re¬ 
vised  shipping  date  which  is  not  more 
than  30  days  later  than  the  applicable 
time  set  forth  in  §  435.1(a)  (1),  the  fail¬ 
ure  of  the  buyer,  prior  to  shipment,  to 
respond  to  the  offer  and  cancel  the  order 
shall  be  deemed  to  be  a  consent  to  ship¬ 
ment  on  or  before  the  definite  revised 
shipping  date.  Where  a  seller  is  unable 
to  provide  a  definite  revised  shipping 
date  or  provides  a  definite  revised  ship¬ 
ping  date  more  than  30  days  later  than 
the  applicable  time  set  forth  in  §  435.1 
(a)(1),  the  seller  may  ship  the  order 
within  30  days  of  the  applicable  time  set 
forth  in  5  435.1(a)(1),  unless  the  seller 
receives  a  notice  of  cancellation  from  the 
buyer  prior  to  shipment.  If  the  seller  is 
in  fact  unable  to  ship  within  30  days  of 
the  applicable  time  set  forth  in  §  435.1 
(a)  (1)  the  seller  must  deem  the  buyer’s 
order  cancelled  unless  the  seller  receives 
the  buyer’s  express  consent  to  the  delay 
wdthin  the  additional  30  day  period. 
Where  a  buyer  expressly  consents  to  an 
Indefinite  delay,  the  Rule  requires  the 
seller  to  grant  the  buyer  a  continuing 
right  to  cancel  the  order  at  any  time 
prior  to  actual  shipment. 

E.  “Multiple  Delay"  notice  require¬ 
ments  of  §  435.1(b)  (2).  A  “multiple  de¬ 


lay”  situation  exists  where  the  seller  is 
unable  to  ship  on  or  before  (1)  the  def¬ 
inite  revised  shipping  date  consented  to 
under  §§  435.1(b)  (1)  (11)  or  (iU),  (2)  the 
specific  date  consented  to  by  the  buyer 
pursuant  to  5431.1(b)  (1)  (iv)  or  (3)  a 
definite  revis^  shipping  date  previously 
established  pursuant  to  5  431.1(b)  (2). 

As  in  “first  delay”  situations,  the  seller 
is  required  to  offer  the  buyer  an  option 
either  to  consent  to  the  delay  or  to  can¬ 
cel  the  order  and  receive  a  prompt  re¬ 
fund.  Once  again  the  seller  must  make 
the  offer  within  a  reasonable  time  after 
first  becoming  aware  that  he  is  con¬ 
fronted  with  a  “multiple  delay”  situa¬ 
tion.  The  Information  required  to  be  in¬ 
cluded  with  the  offer  is  specified  in 
5  435.1  (b)  (2)  (i) ,  (b)  (2)  (ii) ,  and  (b)  (2) 
(iii).  ’The  requirements  of  §  435.1(a)(2) 
and  (a)(3)  are  once  again  applicable  as 
in  §  435.1(b)  (1)  of  the  Rule. 

It  should  be  noted  that  the  Rule  allows 
a  seller  to  obtain  the  consent  of  the  buyer 
to  further  delay  more  than  once.  The 
seller  need  only  have  a  reasonable  basis 
for  expecting  shipment  within  the  times 
stated  in  the  offers  of  options. 

F.  No  buyer  response  in  “Multiple  De¬ 
lay"  situations.  Where  a  seller  in  a  “mul¬ 
tiple  delay”  situation  supplies  the  buyer 
with  any  offer  of  an  option  pursuant  to 
§  435.1(b)  (2) — w'hether  the  offer  states  a 
definite  revised  shipping  date  or  informs 
the  buyer  of  the  seller’s  inability  to  pro¬ 
vide  a  definite  revised  shipping  date — 
the  seller  must  deem  the  order  cancelled 
and  make  a  prompt  refimd  unless  prior 
to  the  expiration  of  (1)  the  old  definite 
revised  shipping  date  provided  under 
5  435.1(b)  (l)(i),  (2)  the  specific  date 
previously  consented  to  pursuant  to 
5  435.1(b)  (1)  (iv)  or  (3)  the  definite  re¬ 
vised  shipping  date  previously  consented 
to  pursuant  to  §  435.1(b)  (2,  the  seller  re¬ 
ceives  notification  from  the  buyer  specif¬ 
ically  consenting  to  the  further  delay. 
'The  Rule  is  quite  explicit  that  in  “mul¬ 
tiple  delay”  situations  the  seller  cannot 
construe  silence  of  the  buyer  as  consent 
to  the  further  delay. 

G.  Obtaining  consent  to  unanticipated 
delays.  Section  435.1(b)  (1)  (iv)  provides 
a  mechanism  through  which  a  seller  may 
obtain,  in  advance,  the  express  consent 
of  the  buyer  to  a  delay  beyond  the  time 
the  seller  has  stated  as  the  anticipated 
length  of  a  delay  in  shipment.  Thus  a 
seller  may  avoid  a  potential  “race  against 
time”  due  to  5  435.1(b)  (2) ’s  “silence  of 
the  buyer  must  be  construed  as  cancella¬ 
tion  of  the  order”  provision  should  the 
seller  experience  an  unanticipated  delay 
beyond  that  consented  to  by  the  buyer. 

H.  Clear  and  conspicuous  offers,  no¬ 
tices  and  options.  Section  435.1  (b)(1) 
and  (b)  (2)  mandate  that  required  offers, 
notices  and  options  to  buyers  be  clear 
and  conspicuous.  Section  435.1(b)(3)  of 
the  Rule  provides  guidance  as  to 
what  constitutes  “clear  and  conspicuous” 
within  the  context  of  the  Rule  by  stating 
the  failure  of  a  seller  to  provide  any  re¬ 
quired  offer,  notice  or  option  in  writing 
and  by  first  class  mall  will  create  a  re¬ 
buttable  presumption  that  a  seller  failed 
to  give  a  clear  and  conspicuous  offer,  no¬ 
tice  or  option.  Any  seller  wishing  to  do 
so  may  use  other  means  of  providing  an 
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offer,  notice  or  option  which  is  of  equal 
or  8up>erlor  efficacy  to  the  method  pre¬ 
scribe  by  the  Rule. 

I.  Providing  adequate  means  for  buyer 
response.  Section  435.1(b)  (3)  of  the  Rule 
requires  a  seller  to  provide  buyers  with 
adequate  means,  at  the  seller’s  expense, 
to  exercise  any  option  or  to  notify  the 
seller  regarding  cancellation  pursuant  to 
this  Rule.  This  provision  governs  situa¬ 
tions  where  (1)  the  seller  has  given  the 
buyer  an  option  to  cancel  or  consent  to 
delayed  shipment  and  (2)  the  buyer  has 
a  continuing  right  to  cancel,  such  as  that 
mandated  by  §  435.1  (b)(1)  (ill)  and 
(b)(1)  (iv). 

The  Rule  establishes  a  rebuttable  pre¬ 
sumption  that  failure  to  provide  the 
buyer  with  the  means  in  writing  (by 
business  reply  mail  or  with  postage  pre¬ 
paid)  to  exercise  any  option  or  to  notify 
the  seller  regarding  a  decision  to  cancel 
constitutes  a  failure  to  provide  adequate 
means  to  notify  or  cancel  pxirsuant  to 
the  Rule.  By  establishing  this  presump¬ 
tion  the  Commission  is  providing  guid¬ 
ance  and  is  not  preventing  sellers  from 
providing  other  means  which  are  of  equal 
or  superior  efficacy  to  the  means  pre¬ 
scribed  by  the  Rule. 

J.  Seller's  right  to  cancel  not  proscribed 
by  the  rule.  S  435.1(b)  of  the  Rule  makes 
It  clear  that  the  Rule  does  not  forbid  a 
seller  who  is  unable  to  make  shipment 
within  the  time  set  forth  in  S  435.1(a)  (1) 
or  within  any  delay  period  consented  to 
by  the  buyer  pursuant  to  i  435.1(b)  to 
decide  to  cancel  the  buyer’s  order  notify¬ 
ing  the  buyer  of  this  decision  and  pro¬ 
viding  a  prompt  refimd. 

K.  When  does  the  buyer’s  right  to  a 
refund  vest?  Section  435.1(c)  of  the 
Rule  states  with  precision  the  times  at 
which  the  seller  must  deem  an  order 
cancelled  and  make  a  prompt  refund. 
These  are  also  the  times  at  which  the 
buyer’s  right  to  a  refimd  vests  under 
the  Rule. 

L.  Record  keeping  to  show  compliance 
with  the  rule’s  notice  and  refund  provi¬ 
sions.  Although  the  Rule  does  not  ab¬ 
solutely  require  a  seller  to  have  records 
or  other  documentary  proof  establish¬ 
ing  the  use  of  systems  which  assure  com¬ 
pliance  with  any  requirements  of  S  435.1 
(b)  and  (c)  of  the  Rule,  the  failure  of  a 


seller  to  have  such  records  will  create  a 
rebuttable  presumption  of  non-compli¬ 
ance. 

M.  "Receipt  of  a  properly  completed 
order."  Section  435.2(b),  “receipt  of  a 
properly  completed  order’’  is  extremely 
Important  as  it  establishes  the  precise 
moment  from  which  seller  must  measure 
time  under  S  435.1  (a)  (1)  and  (b)  (1)  of 
the  Rule.  It  should  be  noted  that  receipt 
of  the  properly  completed  order  is  gen¬ 
erally  the  time  at  which  the  seller  ac¬ 
tually  receives  an  order  from  the  buyer 
containing  all  the  information  requested 
by  the  seller  accompanied,  where  re¬ 
quired.  by  the  proper  payment.  Where 
there  is  a  credit  sale,  “receipt  of  a  prop¬ 
erly  completed  order”  is  the  time  at 
which  the  seller  charges  the  buyer’s 
account. 

The  Rule  provides,  however,  that  where 
the  seller  received  notice  that  the  buy¬ 
er’s  check  or  money  order  has  been  dis¬ 
honored  or  that  the  buyer  does  not 
qualify  for  a  credit  sale,  receipt  of  a 
properly  completed  order  is  defined  as 
the  time  when  the  seller  (1)  learns  that 
the  buyer’s  check  or  money  for  the  proper 
amount  has  been  honored,  (2)  receives 
cash  from  the  buyer  in  the  proper 
amount  or  (3)  learns  that  the  buyer 
qualifies  for  a  credit  sale. 

N.  "Prompt  refund”.  The  time  for 
making  a  prompt  refund  in  compliance 
with  the  Rule  is  dependent  upon  whether 
the  seller  is  tendering  a  refund  in  cash, 
check  or  money  order  pursuant  to 
S  435.2(c)  (1)  or  (c)  (2)  (ill)  or  making  a 
refund  within  the  meaning  of  §  435.2(c) 
(2)(i)  or  (c)(2)(U). 

In  cases  where  a  seller  is  tendering  a 
refund  by  cash,  check  or  money  order 
the  seller  must  send  the  refund  to  ttie 
buyer  by  first  class  mall  within  seven 
working  days  of  the  date  on  which  the 
buyer’s  right  to  a  refund  vests  under  the 
Rule. 

Where  a  refund  is  made  within  the 
meaning  of  S  435.2(c)  (2)  (1)  and  (c)(2) 
(11) ,  a  refund  must  be  sent  to  the  buyer 
by  first  class  mall  within  one  billing 
cycle  from  the  date  on  which  the  buyer’s 
right  to  a  refund  vests  under  the  Rule. 

O.  "Time  of  solicitation".  It  should  be 
noted  that  the  rigors  of  i  5435.1(a)  (1)  ’s 
requirement  that  a  seller  must  have  a 


reasonable  basis  at  the  time  of  the  so¬ 
licitation  to  expect  shipment  within  the 
applicable  time  are  tempered  by  the 
definition  of  “time  of  solicitation”.  The 
Commission  recognizes  that,  because  of 
the  potential  problems  and  delay  in¬ 
volve  in  preparing  solicitations  for  or¬ 
ders,  a  seller  might  have  had  a  reason¬ 
able  basis  when  preparing  the  solicita¬ 
tion,  but  that  a  later  unanticipated 
event  may  have  Increased  the  shipping 
time  prior  to  the  time  of  the  actual  so¬ 
licitation.  Thus  the  definition  contains 
within  it  provisions  based  on  “substan¬ 
tial  expense”  to  the  seller,  which,  where 
appropriate,  fix  the  “time  of  solicitation” 
at  a  time  earlier  than  the  time  at  which 
the  seller  actually  mails  or  otherwise 
disseminates  the  solicitation  to  a  pro¬ 
spective  purchaser.  It  should  be  noted 
that  where  the  “time  of  solicitation”  is 
fixed  at  an  earlier  time,  the  seller  has 
Incurred  an  obligation  under  §  435.1(b) 
(1),  upon  receipt  of  an  order,  to  inform 
the  buyer  of  the  fact  that  he  cannot  ship 
within  the  applicable  time  set  forth  in 
S  431.1(a)(1)  of  the  Rule. 

P.  Effective  date  of  the  rule.  The  Rule 
provides  in  Note  7,  that  the  Rule  governs 
all  transactions  where  receipt  of  a  prop¬ 
erly  completed  order  occurs  more  than 
100  days  after  promulgation  of  the  Rule. 
Section  435.1(a)(1)  of  the  Rule,  which 
regulates  seller  conduct  at  the  time  of 
the  solicitation  of  an  order,  governs  all 
solicitations  where  the  time  of  the  so¬ 
licitation  is  more  than  100  days  after  the 
promulgation  of  the  Rule. 

The  effect  of  Note  7  Is  to  allow  sellers 
to  continue  to  use  advertising  material 
prepared  prior  to  the  effective  date  of 
the  Rule  where  the  materials  cannot  be 
changed  or  cancelled  without  incurring 
substantial  expense.  Sellers  allowed  to 
do  so  are  still  subject  to  the  other  pro¬ 
visions  of  the  Rule.  Thus  a  seller  allowed 
to  do  so  who  is  unable  to  ship  within  the 
time  noted  in  the  solicitation,  or  if  no 
time  is  stated  within  30  days  of  receipt  of 
a  properly  completed  order,  will  still 
have  to  comply  with  the  remainder  of 
the  Rule. 

Promulgated  October  22,  1975,  by  the 
Federal  Trade  Commission. 

.  CTharles  a.  Tobin, 

Secretary. 
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